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STRICT RULE LIABILITY APPLIED WHERE BANK PAYS 
CHECK FORGED INDORSEMENT 


decision which shows how strict the rule liability applied 
against bank, paying check forged indorsement, has recently 
been decided the New York Court Appeals. 

The decision Strang Westchester County National Bank, and 
the opinion the court, together with dissenting opinion, which 
two the Court Appeals judges concurred, published among 
the legal decisions this issue. 

The plaintiff this case, Bessie Strang, had account the 
defendant bank, and the involves check drawn her the 
bank. 

The under which the check was issued and paid are 
these. One Bushnell, lawyer, told the plaintiff that party the 
name Remsen was the owner certain real property and that 
wished borrow some money and was willing give mortgage 
the property security. 

The plaintiff thereupon drew check upon the defendant bank 
for $1,100, payable her own order. She indorsed the order 
Remsen and delivered the attorney. 

Upon receiving the check, the attorney gave her what purported 
bond and mortgage, executed Homer Remsen and Alice, 
his wife. There were, fact, such persons Remsen and his 
wife. They were non-existing and fictitious characters, created the 
attorney for his own wrongful purposes. The attorney himself was the 
owner the property described the mortgage and the bond and 
the mortgage were both forgeries. 

Before the plaintiff discovered these facts, the attorney indorsed 
Remsen’s name the check, and from the defendant 
bank. His was disclosed his suicide, which occurred few 
days later. Upon discovering the real facts, the plaintiff brought suit 
against the defendant bank recover the amount the check, 
the theory that had been paid the bank upon forged indorse- 
ment. 
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general rule where drawee bank pays check, bear- 
ing forged indorsement, may not charge the check against the 
account the drawer, its And this rule was applied 
the case under discussion. The rule, here applied, seems 
harsh one far the drawee bank concerned. The loss was really 
due the act the depositor reposing confidence and trust 
third party. And the situation one where, apparently, precau- 
tion, which the bank could reasonably expected take, would have 
prevented the perpetration the fraud and the consequent loss. 

the dissenting opinion, said: ‘‘I cannot believe that 
bank held such strict liability paying draft check 
that laid down the prevailing opinion, that the law unrea- 
sonable hold bank liable upon the facts this case.’’ 

Nevertheless, the rule one which has been adhered and ap- 
plied number other cases, based similar facts. 

There rule the effect that check payable fictitious 
payee regarded law being payable bearer. 
such check are regarded immaterial. And when such check 
paid drawee bank, the bank not held liable the theory 
having paid check forged indorsement. The check, being 
payable bearer, can transferred delivery without indorse- 
ment and, determining the liability the drawee bank, 


proper ignore the indorsements. 
But this rule applies only where the fact that the check 


was payable fictitious person ‘‘was known the person making 

the present case, the person ‘‘making the check payable,’’ 
that is, the plaintiff, was unaware the fact that the check was pay- 
able fictitious person. She believed that Remsen was actually 
existing person. When she delivered the check the attorney, she 
did with the expectation that would deliver Remsen and 
that would collected upon his proper indorsement. was col- 
not upon Remsen’s indorsement, but upon indorsement 
his name made the attorney. The bank was, therefore, responsible 
the plaintiff, its depositor, for the amount. 


NOTICE BANK THAT DEPOSIT CLAIMED PERSON 
OTHER THAN DEPOSITOR 


The law presumes that deposit belongs the person whose 
name entered, and the bank question his right and 
may lawfully pay out his order. 
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deposit claimed person other than the depositor who 
forbids the bank from paying any person other than himself, 
the bank may held liable for disregard such notice case the 
claim substantiated. 

However, the bank cannot required hold the money beyond 
reasonable time order for the claimant assert his rights, and, 
fails assert them within such time, estopped. Corpus Juris, 
639, 640. 

recent decision the Supreme Oklahoma, Huff 

State Bank, 207 Pac. Rep. 963, that bank 
which retained deposit for nine days after notice not pay and 
then paid the depositor, was not liable the person giving the 
notice. 

The facts were substantially follows: The plaintiff, Laura Huff 
and John Huff, were husband and wife, and June, 1917, certain 
money was deposited the bank John Huff his The plain- 
tiff and her husband separated, and the 9th day June, 1917, the 
plaintiff and her attorney served written notice upon the bank that plain- 
tiff claimed the money the name John Huff and ordered the bank 
not pay the same John Huff. 

The evidence was conflicting what was said; being con- 
tended the bank that plaintiff and her attorney were advised 
the bank that the money would held reasonable time long 
possible order permit her bring garnishment proceedings, 
obtain restraining order prevent them from paying out said 
fund. few days: after service the notice the bank, its presi- 
dent, the request Huff, called Mrs. Huff, asking her sign 
release, which she refused. The bank held the funds until the 18th 
day July. The plaintiff had taken steps obtain said money 
when John Huff and his attorney came and presented check the 
bank and demanded the money, which was paid the bank. the 
20th day July the plaintiff commenced this action. stated, 
was held that the bank was not liable. 


TRUST DEED BANK, ACKNOWLEDGED BEFORE BANK 
STOCKHOLDER NOTARY, HELD VOID 


most the states where the question has come up, held that 
instrument, such deed, mortgage real personal property, 
void the acknowledgment the instrument taken before notary 
who stockholder the bank corporation. 
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One reason given for holding such instruments invalid that 
the act taking acknowledgment judicial its nature and falls 
within the principle that man may act judge his own cause. 

better and broader reason that policy forbids the 
performance important act person beneficially interested 
the transaction. 

Whatever the reason given cases this kind, fact that 
the banks have frequently lost the benefit the security mort- 
gage other instrument because the fact that the instrument has 


been acknowledged before person who owned stock the bank. 


stockholder has beneficial interest the corporation and is, therefore, 
disqualified act notary. 

question the validity trust deed, executed under 
cumstances such those above described, came recent decision 
the United States District Court North Carolina. This the 
first time that this particular question has been presented the courts 
North Carolina. The court held, keeping with the decisions 
found other jurisdictions, that the deed was void. The case 
Boone Merchants Farmers Bank, 285 Fed. Rep. 183. 

appeared that one Piland was indebted the Merchants 
Farmers Bank sum approximating $5,000, evidenced promissory 
notes held the bank. The bank called upon Piland for security and 
he, with his wife, executed favor the bank trust deed, 
instrument the nature mortgage, upon real property which 
owned. The acknowledgment the deed was taken before Jen- 
kins, notary who was, the time, the owner two shares 
the capital stock the bank. was also the bank’s assistant cashier. 

Piland’s debts the bank were incurred mercantile -business 
which and his son-in-law, Lassiter, were part- 
ners. After the executioh the deed, and after had been placed 
record the bank, Piland went into This proceeding 
was brought the trustee bankruptcy, who claimed the real prop- 
erty referred the deed for the benefit all the 

The trustee based his contention that the deed was void upon two 
grounds. The first ground was that was void preference. 
claimed that, giving the deed, Piland intended give preference 
the bank, and its officers intended, taking the secure 
such preference larger percentage its debt than other creditors 
the same class would receive. 

The court held that the deed was given and taken entire good 
faith, without knowledge the insolvency and with intent create 
preference favor the bank. 

Piland’s principal business was that farming. His farm was 
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located six miles from the place where the business was being conducted 
and the business was his partner. 

situation similar,’’ said the court, ‘‘to that many other 
men, who, having lived upon and operated their farms with success, 
accumulated some money and established during the years 
immediately following the war, when the impression prevailed that 
mercantile and every other character business was successful and 
yielding large profits; having son-in-law, who probably had some 
business experience, purchased stock goods and ‘set him 
business.’ 

The second ground, and the one with which are now concerned, 
was that the deed was void because its acknowledgment before 
bank stockholder notary. This contention was held sound. 

The court said: ‘‘The validity the probate and registration are 
raised proceeding and the facts are free from complica- 
tion. the probate was invalid, follows that against the trustee 
the registration without authority and nullity. 
The deed trust defendant Shaw, trustee, having been 
probated before stockholder and assistant cashier, was therefore not 
entitled registration, and invalid against plaintiff, trustee 

The court considered the matter one sufficient importance 
write lengthy opinion, which cited authorities from other jurisdic- 
tions. quote from the opinion: 


may taken settled law this state, which constitutes the rule for the 
guidance this court, that the notary, Jenkins, taking the acknowledgment 
the maker and privy examination his wife, was performing judicial funetion, 
and if, reason his relation the bank whom the note secured therein was 
payable, stockholder and assistant cashier, was interested the purpose and 
object the execution the deed was disqualified act. 

counsel that decision “all with the instant case 
found the North Carolina Reports. This condition the law invites 
into the field decision found other jurisdictions and authoritative textbooks. 
Mr. Devlin, his work Deeds (section 477b, Ed.), says: 


“The general principle that interest will disqualify well recognized 
when comes applying the rule stockholder corporation. While 
the decisions are not uniform, the general rule undoubtedly that stock- 
holder has interest the corporation sufficient disqualify him from 
taking acknowledgmert conveyance which the corporation 


For this statement the law, the learned author cites the note (1) alarge 
number cases, among them Hayes Southern Home Asso., 124 Ala. 


663, which Mr. Justice Sharpe says: 


“The acknowledgment question was taken notary who was 
stockholder the mortgage association, and such under the plan the 
association was entitled participate the profits arising from loans 
and from other sources. had therefore substantial interest uphold- 
ing the attempted mortgage security which disqualified him conduct 
certify the separate examination and acknowledgment Mrs. Hayes. 
Upon these considerations must held that the acknowledgment the 
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mortgage void, and that the mortgage itself validity 
conveyance security for the loan question.” 


Kothe Krag-Reynolds Co., Ind. App. 293, 594, mortgage 
the corporation was probated before notary who was stockholder, director, 
and secretary the corporation. The statute rendered him incompetent act 
notary the business such corporation. The court said: 


“The relations that owner stock and officer corporation 
bear toward such corporation are such ordinarily preclude him from 
other instrument which inures the benefit the corporation, and our 
judgment this just what the Legislature intended prevent the pas- 
sage the statute quoted.” 


Wilson Griess, Neb. 792, 866, the notary, who took the 
acknowledgment the mortgagor and his wife mortgage the bank was 
assistant cashier, stockholder, and director the bank. The court held the mort- 
gage invalid. the suggestion that the bank had but small interest the note 
secured the mortgage, said: 


“Tt contended the appellant that, because the interest the First 
National Bank the note and mortgage controversy was 
small, such beneficial interest pecuniary way would accrue Miller, 
the cashier, stockholder and director said bank, would render him 
disqualified, reason thereof, take the acknowledgment. hold this 
not question degree amount interest; that, there was any 
beneficial interest pecuniary way which would accrue Miller 
reason these transactions, was disqualified from taking the acknowledg- 


After anxious and careful examination the decisions American courts, 
led the conclusion that, taking the law held this state, taking 
probate deed judicial act, and that any person who has interest the 
the purpose for which the deed executed, disqualified. That the 
great weight authority stockholder and officer corporation has such 
interest brings him within the principles upon which the disqualification rests. 


some states the legislatures, from time time, pass validating 
statutes, declaring valid that would otherwise in- 
valid. Such statutes have been passed North Carolina. But, un- 
fortunately for the bank, such statute had been passed North 
Carolina since 1919. And the deed involved this litigation was 
executed 1921. 

may added that, general rule, acknowledgment taken 
before notary who officer interested corporation not, 


for that reason, invalid. 


NATIONAL BANKS MAY NOT OPERATE BRANCHES 
MISSOURI 

The Supreme Court Missouri has decided that national bank 

has authority establish and operate branches that state. The 

opinion the court, written Judge Walker and concurred all 
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the judges sitting, published full among the legal decisions 
this 

The reasoning the court may summarized follows. na- 
tional bank possesses only such powers are expressly granted it, 
which may necessarily implied for the effective discharge its 
corporate functions. 

The power establish branch branches not expressly 
granted national banks under the provisions the National Bank 
Act. 

The federal statutes which the place where national bank may 
transact its business referred are Revised Statutes 5134 
and 5190. 

Section 5134 provides that persons, desiring organize national 
bank, are required file with the Comptroller the Currency, 
statement ‘‘the place where its operations discount and deposit 
are on, designating the state, territory district and 
the particular county, city, town village.’’ This statement in- 
tended for the information the comptroller and its purpose 
enable him determine intelligently whether the authority sought 
exercised should granted. 

Section 5190 provides that ‘‘the usual business each national 
banking association shall transacted office banking house 
located the place specified its organization 

The purgose this section not for the information the Comp- 
establishing the business. come within the terms the statute, 
they must designate ‘‘an office banking house’’ within specified 
place. ‘‘This location having been established,’’ said the court, ‘‘it 
within the contemplation the statute that the power the 
bank there exercised. Otherwise the words ‘an office bank- 
ing house’ cease specific, and instead being singular num- 
ber may construed plural, and thus permit the establishment 
banks many places within the county, city town the 
judgment the directors may prompt. Such construction finds 
resting place reason. followed would, instead centralizing 
and rendering more stable the powers bank, enable it, 
plying its places business, subdivide and the same time extend 
its powers such manner stifle competition. Such effect 
was certainly never contemplated the Banking 

Section 5136 the Revised Statutes authorizes bank ‘‘to exer- 
cise its board directors, duly authorized officers agents, 
subject law, all such incidental powers shall necessary carry 
the business The establishment branch, the 
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court holds, neither incidental nor necessary the carrying 
the business banking. this point, the court says: 

apparent purpose for the establishment branch banks 
multiply the places business the principal bank and thereby in- 
the volume same. manifestation commercial prog- 
ress, the effort may well commended. That phase the matter, 
however, not under consideration. question power and 
not progress that demands solution. Certainly sense es- 
sential the exercise any the powers granted nor neces- 
sary incident the carrying the banking business within the 
meaning the 

Furthermore, the legislative intent providing that national 
bank shall transact its business specified ‘‘office banking 
house’’ brought out subsequently enacted legislation. Such legis- 
lation indicates the intent the law-making body have been 
against permitting the establishment branches. 

Section 5155 provides that ‘‘any bank banking institution or- 
ganized under state law and having branches, may conformity 
with existing law become national bank and retain its branches.’’ 
the passage this act,’’ said the court, ‘‘it evident that the 
legislative construction the original that did not authorize 
the establishment branch banks. Otherwise the subsequent section 
5155 would not have been enacted. recognition the limitations 
the National Bank Act evident from the fact that the right 
national bank have branches provided said section 
limited states, the banking laws which authorize the establish- 
ment branches.’’ 

Further evidence legislative intent this matter found 
special acts Congress authorizing the establishment bank 
during the Columbian Exposition and St. Louis during 
the Louisiana Purchase Exposition. addition this, the court 
attention the fact that long-continued interpretation the 
National Bank Act public officers charged with its execution and 
Attorneys General the United States has been the effect that 
the establishment branches national banks unauthorized. 

The court finally calls attention the Missouri statute which pro- 
vides ‘‘that bank shall maintain this state branch bank 
receive deposits pay checks except its own banking house,’’ and 
remarks, ‘‘The attempt, therefore, the respondent establish 
branch bank not only act excess its corporate powers 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


NEGOTIABILITY PROMISSORY NOTE 
Leach Urschel, Supreme Court Kansas, 212 Pac. Rep. 111 


This action was brought note, made the defendant, 
payable the maker’s order, indorsed him, delivered pay- 
ment for certain stock and purchased the plaintiff for value 
before maturity. 

The defendant set the defense fraud, claiming that the 
note was non-negotiable. was held that the note was not ren- 
dered non-negotiable by: 

(1) stipulation for interest ‘‘eight per cent. after due 
and until 

(2) waiver ‘‘presentment for payment, demand, pro- 
test, non-payment this 

(3) stipulation for per cent. attorneys’ fees not 
paid maturity, although such stipulation void; 

(4) stipulation the back that ‘‘there are condi- 
tions affecting this note and any bank, banker, corporation 
individual has permission purchase it,’’ written over 
the indorsement the 

(5) The fact that the note was payable ‘‘to the order 
the note being duly indorsed the maker. 
Accordingly the note was not open the defense fraud and 

the plaintiff, holder due course, was entitled recover. 


Action Louis Leach against Urschel. From judgment 
for plaintiff, defendant appeals. Affirmed. 

Madden Madden and Rogers, all Wichita, for appellant. 

Carpenter Carpenter, Marion, for appellee. 


DAWSON, J.—This was action the following promissory 
note. 


Florence, Kansas, 5/27/21. 
months after date promise pay the order myself 
twenty-five hundred and no/100 dollars the office for 
NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 631. 
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value received, negotiable and payable without discount 
and with interest the rate per cent. per annum until due, and 
eight per cent. after due until paid. 

the makers, indorsers, assignors, and sureties, severally waive 
presentment for payment, demand, protest, nonpayment this note. 

further agree that should this note placed the hands 
attorney for collection after maturity will pay addi- 
tion thereto attorney fees amount equal per cent. the 


balance due. 
Urschel.’’ 


back note: 


are conditions offsetting this note and any bank, banker, 
corporation individual has permission purchase the same. 
MeQueen.’’ 


The plaintiff alleged purchased the note for valuable considera- 
tion, due course business before its maturity, and that was 
the owner and holder it. 

The defendant answered, pleading certain infirmities the note 
arising from certain fraudulent conduct associated mill and 
elevator company for the sale its stock for notes like the one 
suit, and other matters which, far necessary, will noted later 
this opinion. 

Issues were joined, and the cause was tried before jury. The 
plaintiff adduced evidence show his ownership and possession 
the acts before maturity, and rested. Defendant’s demurrer the 
evidence was overruled. Defendant then offered mass documents 
evidence tending show the inception and history fraudulent 
undertaking the part certain persons who were floating the stock 
trust entitled, ‘‘Associated Mill Elevator Company,’’ certain 
pleadings and receivership case involving this com- 
pany, and deposition given its receiver touching its financial af- 
fairs and records was likewise offered. This evidence, liberally con- 
strued, and disregarding consideration its challenged competency, 
may construed show that those responsible for putting forth the 
documents pertaining the trust had misrepresented the facts con- 
cerning its assets and liabilities. The trial court excluded these docu- 
ments and deposition, and directed verdict for plaintiff. Defendant 
appeals. 

The first question importance determined involved 
defendant’s contention that the note sued not negotiable in- 
strument. argues, first, that the recital that the note bear 
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per cent. after due until paid’’ renders the date payment 
uncertain, which destroys its negotiability. While the authorities are 
not uniform this point (Bracken Fidelity Trust Co., Okl. 
118, 141 [N. 1216 and notes), this court has 
virtually ruled the contrary. Parker Plymell, Kan. 402, 
was held that promissory note was not rendered non-negotiable be- 
eause stipulation that should bear per cent. interest after 
maturity. the same general effect were Gilmore Hirst, Kan. 
626, 603, and Clark Skeen, Kan. 526, 327, 
190, Am. St. Rep. 337, and see, also, Crump Berdan, 
293, 559, Am. St. Rep. 345. 

Touching the recitals waiver presentment, demand, and pro- 
test, such waivers are quite common printed forms promissory 
notes; they are recognized the Negotiable Instruments itself, 
and have effect negotiability. Gen. Stat. 1915, 6532, 6609, 
6638, 6639; Glaze Ferguson, Kan. 157, 159, Pac. 396; Holmes 
Winters, 108 Kan. 227, 194 Pac. 639; Fisher Price, Ala. 407; 
Farmers’ Exch. Bank Altura, ete., Co., 129 Cal. 263, 1077; 
State rel. Parks Hughes al., Ind. App. 266, 393; 
Savings Bank Hanna, 124 Iowa, 375, 100 57; Bank Morgan 
City Herwig, 121 La. Ann. 514, South. 611; Parshley Heath, 
Me. 90, Am. Rep. 246; Wolford Andrews, Minn. 250, 
167, Am. St. Rep. 201; Annville Nat. Bank Kettering, 106 
Pa. 531, 533, Am. Rep. 536; Central Bank Trust Co. Hill (Tex. 
Civ. App.) 160 1099; 701, 702. 

Touching the stipulation that the note might placed the 
hands attorney for collection after maturity, and that at- 
torney’s fee per cent. the sum paid, this recital 
without legal Even stipulation authorizing con- 
fession judgment would not impair negotiability. Gen. Stat. 1915, 
6532. The right the holder place the note attorney’s 
hands for collection wise dependent his stipulation; this 
part the recital neither adds nor diminishes the holder’s legal 
rights. And the promise pay attorney’s fee, that part 
the stipulation wholly void (Gen. Stat. 1915 6475) but such 
recital does not destroy the negotiability promissory note (Seaton 
Seovill, Kan. 433, Syl. par. Am. Rep. 212, note, Am. 
Rep. 779; Gilmore Hirst, Kan. 626, 628, Pac. 603. See also, 

Nor can said that the recitals the back the note impair 
its negotiability. The Negotiable Instruments Act recognizes that in- 
dorsers may, they frequently do, qualify the scope their indorse- 
ments, but the Negotiable Instruments Act provides that— 
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person placing his signature upon instrument otherwise 
than maker, drawer acceptor deemed indorser, unless 
clearly indicates appropriate words his intention bound 
some other capacity.’’ Gen. Stat. 1915, 6590. 


See Farnsworth Burdick, Kan. 749, 147 Pac. 863; Plow Co, 
Losey, 104 Kan. 400, 179 Pac. 358. Now said that the 
recital the back this note indicated any intention the part 
the signer bound any other capacity than indorser, and 
not discernible that the recital had any significance which could 
add detract from the liability indorser under ordinary 
rules law. Certainly the indorser’s assurance that there were ‘‘no 
conditions offsetting this note’’ was not warning that there was some 
infirmity it. did not destroy the note’s negotiability. 

But urged that because this was ‘‘myself’’ note, gov- 
erned somewhat different principles than those applied promis- 
sory notes where the maker and payee are different persons. The con- 
venience tradesmen and the wants the commercial world have 
necessitated the use these notes. The Negotiable Instru- 
ments Act gives countenance them, and prescribes what 
sary their completion. 


not complete until indorsed him.’’ Gen. Stat. 1915, 6712. 


See, also, Gen. Stat. 1915, 6642. 


instrument not the less bill exchange because all 
the parties the character drawers, payees, and drawees are 
not different persons. Ordinarily, bill exchange has, the first 
instanee, three parties it, the drawer, the drawee, and the payee. 
not unusual, however, for the drawer make the bill payable 
his own order, and then indorse and put into Indeed, 
bill will valid where there only one party it, for man may 
draw himself payable his own order. And course note pay- 
able the order the maker negotiable. 

practice issuing such paper has now become very common, 
and its validity, when indorsed the maker drawer, not ques- 
Crane Downs, 108 Kan. 600, 196 600; Moses Na- 
tional Bank Lawrence County, 140 298, Sup. Ct. 900, 


Most the other matters argued this case are primarily based 
the assumption that this note was non-negotiable, and since have 
seen that such main contention they may readily dis- 
posed of. Once the plaintiff had proved his ownership and acquisition 
the note before maturity, his prima facia was established. And 
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the testimony Fisher, the son-in-law, effect was 
(Bank Robinson, Kan. 464, 144 1019, Ann. Cas. 
1916D, 286), and since was not shaken any cross-examination, 
was sufficient. Moreover, the note being negotiable and properly in- 
dorsed, and plaintiff having possession it, there was presumption 
that was its owner, and that -he had for value and 
due course and before maturity. National Bank Emmitt, Kan. 
603, further burden could imposed the 
holder (Bank Myrick, 108 Kan. 191, 193, 194 648) until defend- 
ant had produced some substantial evidence showing fraud other 
infirmity constituting defense. Beachy Jones, 108 Kan. 236, 241, 
195 Pae. 184. 

But urged that defendant’s answer was verified, which put the 
matter defendant’s indorsement issue. However, not find 
any denial the indorsement the answer. While there was gen- 
eral denial, its foree was rendered nugatory the other matters 
pleaded. Felix Railway Co., Kan. 467, Pae. 128; Elliott 
Hudson, 113 Pae. 307; Rust Rutherford, Kan. 152, 
159, 147 Pae. 805. 

After alleging certain false representations the part the As- 
sociated Mill Elevator Company and those acting its behalf, de- 
fendant alleged: 


That defendant, relying upon such representations, gave 
ten notes the sum $2,500 each, one which the note con- 
troversy. 

Defendant, further answering, states that said note 
executed and delivered him aforesaid, its terms 
and conditions, instrument unknown the law merchant. 

Defendant, further answering, alleges that the memo- 
randum agreement back note such impart actual 
notice knowledge such acts relation said note 
before alleged put the plaintiff upon his notice the in- 
firmity defect said note, and there legal indorsement the 
part the defendant complete contract note, indorsement, 
delivery thereof, and legal indorsement that would note free 
equities defenses.’ 


From these excerpts obvious that defendant did not intend 
deny his indorsement. raised issue fact about the genuine- 
ness his signature indorser. merely swore his opinion 
conclusion that there was legal indorsement, not that there was 
indorsement, nor that the words ‘‘D. the back 
the note, were not his signature. 

Defendant complains the exclusion the documents and deposi- 
tion which offered evidence. Granting their competency, they 
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did not far enough constitute defense. Defendant omitted en- 
tirely offer any testimony other evidence that any false repre- 
sentations fact were made him, and produced evidence that 
executed and delivered the note reliance thereon. When the trial 
rejected the documents and deposition, defendant rested. does 
appear that defendant took the witness stand, but objection the 
introduction evidence was sustained. Counsel for defendant then 
dictated.a lengthy statement into the record what proposed 
show the witness. its the following colloquy 
occurred 


Court: you desire part this offer show that 
the plaintiff was not the owner and holder this note the time 
the commencement this 

for Defendant: Not this witness. going show 
that other witnesses. other witnesses expect show and 
will make the offer here regular order, that the plaintiff was not 
the owner and holder the note controversy, due course; that 
had knowledge the defective title, and did not purchase the same 
good faith. 

Rogers: The burden that instance would rest the 
plaintiff show that the owner and holder due course, should 
that far. 

for Defendant: will let the record stand have it. 

Court: 


Neither then nor thereafter, nor support the motion for 
new trial, was any testimony which would tend estab- 
lish the defense the statement defendant’s counsel nor 
pleaded his answer. familiar law that such state 
the record there nothing concerning the exclusion evidence which 
this court can review. State Ball, 110 Kan. 428, 432, 433, 204 
Pac. 701. entirely proper and good practice for attorney 
apprise the court what hopes expects prove witness: 
(Eagon Eagon, Kan. 697, Pac. 942), and where the rejected 
evidence documentary and preserved the Supreme Court can 
examine it, and its formal reoffering support the motion for 
new trial may ignored (Bank Seaunier, 104 Kan. 178 
239, Bellport Harkins, 107 Kan. 454, 192 Pac. also where the 
testimony witness has been introduced, partially introduced, 
and then excluded, unnecessary reproduce the hearing 
the motion for new trial, since the trial court knows what the 
evidence is, and the Supreme Court gather its substance (Treiber 
Kan. 675, Pac. 268, Ann. Cas. 1915B, 943) 
but the purpose the statute (Civ. Code [Gen. St. 1915, 


| 
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prevent the defeated party from seeking reversal for error 
the exclusion evidence which, had the ruling been his favor,. 
might not have been able produce.’’ Treiber 
supra, Kan. 680, 136 Pac. 269, Ann. Cas. 1915B, 943. 


State Ball, supra, was said: 


rejection this tender evidence cannot the basis 
error. What the witness would have testified was never disclosed. 
was not produced evidential form affidavit, deposition, nor 
upon oral examination when the motion for new trial was presented. 
The want this not supplied oral address counsel the 
trial judge, saying: honor, want show this, that, 
the other thing this witness.’ The statement counsel 
what can prove permitted will not suffice for the evidence 
110 Kan. 432, 204 703. 


view the entire absence any evidence, affidavit, deposi- 
tion, oral testimony, show what defendant might have proved 
had been permitted so, error can based thereon 
(Seott King, Kan. 561, 566, and citations, 152 Pac. 653); and, 
the documentary evidence and deposition which were offered and 
rejected were insufficient themselves constitute defense, in- 
structed verdict was proper (Bank Myrick, and the result 
that the record discloses nothing the nature prejudicial error 
which would justify disturbance the judgment. therefore 


affirmed. 


All the Justices coneurring. 


FEDERAL RESERVE BANK MAY CHARGE 
BACK CHECK UNITED STATES 
ANY TIME 


Closter National Bank Federal Reserve Bank New York, United 
States Circuit Court Appeals. 285 Fed. Rep. 138 


The Federal Reserve Bank New York announced circular 
that would receive checks drawn the United States but, 
view the Government’s practice return such checks which 
were considered not good, at.any time, the Resérve Bank reserved 
the right charge back the depositor such checks ‘‘at any time 
and unconditionally.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 253. 
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The plaintiff bank received for collection check for $4,000, 
drawn the United States, which indorsed and 
through the defendant Federal Reserve Bank. More than year 
later the United States returned the check the defendant 
the ground that had been altered and the indorsement the 
payee forged. The latter then charged the check back the plain- 
tiff bank. 


was held that the Federal Reserve Bank was entitled 
charge the check back, even though more than year had elapsed 
the collection and without first showing that the check had 
fact been altered and forged, claimed the United States. 


Action the Closter National Bank against the Federal Reserve 
Bank New York, recover the amount check drawn the 
Treasurer the United States. Judgment for defendant, and plain- 
tiff brings error. Affirmed. 

David Ackerman, New York City, for plaintiff error. 

Mason, New York City, for defendant error. 

Before ROGERS, MANTON, and MAYER, Judges. 


MANTON, Cireuit Judge. March 31, 1919, check was drawn 
the Treasurer the United States purporting for $4,000. 
was presented the plaintiff error one representing himself 
the payee therein named, and was indorsed: 


the order any bank trust company. March 31, 1919. 
Indorsements guaranteed. The Closter National Bank, Closter, 


This paper was sent April 1919, the defendant error 
for The plaintiff error was member the Second 
Federal Reserve district located outside the state New York, 
and elected collect the check question through the defendant 
error, but did under the terms and conditions letter 
known No. 37, dated December 29, 1915, and which reads follows: 


banks this district located outside the city New 
York are notified that and after January 1916, they may include 
their remittances the Federal Reserve Bank New York for 
immediate par, but subject final payment the Treasurer 
the United States, all government warrants and checks drawn 
the Treasurer the United States. Member banks situated New 
York City for the present and until further notified are re- 
quested collect such items through the Assistant Treasurer the 
United States New York accordance with the present practice. 
When the facilities the Federal Reserve Bank for handling Govern- 
ment deposits have been further developed, member banks New 
York City will notified that Government warrants and checks may 
sent this bank through the clearing house, subject final pay- 
ment the Treasurer the United States. 
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Government has for many years exercised the right re- 
turning any time warrants and checks, which for any cause have 
not been considered good, and have been advised that this practice 
will continued. view this situation the Federal Reserve Bank 
New York, condition receiving Government warrants and 
checks the Treasurer the United States from member banks for 
reserves the right charge back and return the depositor 
any time and unconditionally any such item deposited with the 
Federal Reserve Bank New York. 

attention specially invited the above condition.’’ 


The check was entered the credit the account the plaintiff 
error defendant error’s bank. was thereupon forwarded 
the Treasurer the United States for payment. The check passed 
through ordinary course and after had thereon signature and 
symbol number, and then the check was perforated follows: 
4-4-19-M9.’’ The signature the drawer was compared, and 
due course and with the usual custom was audited 
the disbursing officer who issued it, and was examined the 
Inspector General the army. Upon this audit and examination, 
the Treasurer the United States notified the defendant error 
letter May 19, 1920, over year after the deposit the check 
the plaintiff error with error for collection, 
that the check had been altered and the indorsement the payee 
forged. This letter, sent the defendant error, was accompanied 
copy the check question, and request was 
made that the Treasurer the United States with the 
amount the item. with the practice prevailing 
the bank the defendant error, the Treasurer was credited with 
the item $4,000 and within days thereafter was paid this 
amount. The plaintiff error was notified the defendant error 
the Treasurer’s statement that the check was forged and altered, 
and there was forwarded the plaintiff error, with its 
copy the check, notice the charge the amount the plaintiff 
error’s Thereupon the plaintiff error objected the 
charge and denied liability for the forgery. resulted the present 
action. 

The contract between the parties embraces the contents and obliga- 
tions imposed the circular letter No. defendant error 
was appointed depository and fiscal agent the United States, and 
offered certain member banks the Second Federal Reserve 
the option presenting for payment checks and warrants 
the Treasurer the United States through it, but made the 
terms set forth the cireular above. The plaintiff error was 
free aecept refuse the services the defendant 
error saw fit. might have used other available means for 
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Government checks and warrants, desired. While 
immediately the account the plaintiff error with the 
defendant error, was always subjected final payment the 
Treasurer. Crediting the account accorded advantage the mem- 
ber banks affording means for making funds promptly available. 
undertaking this service, the defendant error became collect- 
ing agent. Under the terms the defendant error had 
the right, should the United States any time not pay, return 
such check for any reason which the Government might consider good 
and the defendant error could any time and unconditionally 
charge back the amount credited the plaintiff error, the same 
time returning the item charged back. The right was 
definite time; might done any time and unconditionally. 
was with this understanding and agreement that the defendant 
error gave credit and accepted the obligation perform this service 
for the plaintiff error. 

But that the defendant error’s right charge 
back the item dependent upon its showing that the item was fact 
forgery and alteration claimed the Treasurer. the terms 
the collection agreement under which the defendant error performed 
the service, the collection agent had the right, acted good faith, 
charge back the item the plaintiff error’s account, without the 
necessity establishing forgery alteration the warrant. The 
memorandum accorded, the agreement which the cireular 
letter part, was always qualified the clause ‘‘subject final pay- 
ment.’’ And that clause the Government has for many years exer- 
cised the right returning any time warrants and checks, which for 
any cause have not been considered good, and the plaintiff error was 
notified that this practice would continued condition re- 
ceiving Government warrants and checks the Treasurer the United 
States from member banks for with ‘‘the right charge back 
any time and return the depositor any time and uncondi- 
tionally any such item deposited with the Federal Reserve Bank.’’ 
place any other construction upon the terms the circular would 
treat the phrase quoted surplusage. Under the law, the Treasurer 
might recover paid the warrant because the forgery, and there- 
fore, matter law, the item was not finally paid. 

United States Nat. Exchange Bank, 214 302,29 Sup. Ct. 
665, Ed. 1006, Ann. Cas. 1184, the United States was held 
not chargeable with knowledge the signatures persons en- 
titled pension checks, and that could recover from bank receiv- 
ing payment from sub-treasury checks which the names 
payees had been forged. Cooke United States, 389, 
Ed. 237, the court laid down the rule governing the right the 


‘ 

| 
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Treasurer repudiate payments counterfeiting items, and said that 
presentation made the time when complete examination cannot 
had, such payment tentative, and does not amount adoption, 
and that further inquiry may made, and, the paper found 
counterfeit, may returned within reasonable time, and that 
reasonable time dependent upon the circumstances each particular 
but that, until reasonable time has fact elapsed, the law will 
not impute negligence account delay. And the instant case 
this warrant was presented time when the War Department was 
great rush business, owing accumulation incident the 
conduct the war. 

Onondaga Bank United States, Fed. 703, 407, 
the government was allowed recover after two years had elapsed 
between payment and discovery the forgery. think the plaintiff 
error may not recover under any the terms the contract under 
which the service collection was performed, nor may recover 
against the defendant error reason any neglect unreasonable 
delay the part the defendant error. 

Judgment affirmed. 


BANK’S LIEN STOCKHOLDER’S STOCK 


Anderson Cook County State Bank, Supreme Court Minnesota, 
191 Rep. 417 


bank has lien the shares stock one its stockhold- 
ers for the indebtedness the stockholder the bank. 

Note: Such lien may created statute by-law 
the bank. 


Action John Anderson against one Burns, which Cook County 
State Bank intervened. From the judgment for intervener the plaintiff 
appeals. Reversed. 

Claus Monker, Grand Marais, and Phelps, Duluth, 
for appellant. 

Oliver Andresen, Duluth, for respondent. 


TAYLOR, J.—On May 24, 1920, defendant Burns purchased from 
one Mooney, through the officers intervener bank, shares the 


similar decisions see Banking Law Journal Digest (Second 
Edition) 1037. 
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capital stock the bank the par value $100 each and the bank 
issued him its stock certificate No. 181 for the shares purchased. 
Burns borrowed from the bank the money make the purchase and gave 
his promissory note therefor the sum $2,850, part which has 
been paid. January 25, 1921, plaintiff began action against Burns 
and garnished one Wharton who then had possession the certificate 
stock and also levied upon the stock under writ attachment. 
The bank intervened and claimed lien the stock for the amount due 
from Burns his note. The trial court rendered judgment the effect 
that the bank had lien the stock for the sum $2,850 and interest 
thereon from the date the note; that plaintiff had lien the stock 
for the sum $1,591.01, the amount the judgment rendered his 
favor against Burns, and interest thereon from the date the judgment 
that the lien plantiff was subordinate and inferior that the 
bank; that the stock sold; that the amount due the bank paid 
first out the proceeds; and that the amount due plaintiff paid next. 
Plaintiff appealed. 

The bank concedes that its only claim lien the stock rests 
section 6176, 1913, which provides, among other things, that— 


shall not transferred upon the books the corporation 
while any installment thereon remains delinquent, nor while any in- 
debtedness the record holder thereof the corporation remains 


This statute was under consideration United States Land 
Co. Sullivan, 113 27, 128 1112, Ann. Cas. 51, 
and was held create lien the stock for debts due the corporation 
from the stockholder, that the real question presented whether this 
statute, found among the general provisions relating corporations, 
applies incorporated and operating under the state banking 
law. The statute regulating banks provides that bank— 


make loan discount the its own capital stock, 
nor the purchaser holder thereof, unless necessary prevent loss 
upon debt previously contracted good faith, and all stock ac- 
quired shall disposed public private sale within six months 


This provision, taken from the federal banking act, was under con- 
sideration Nicollet National Bank City Bank, Minn. 85, 
577, Am. St. Rep. 643. The defendant that action, state bank, 
asserted and sought enforce lien stockholder’s stock for his 
indebtedness the bank. was held, following the decisions the 
United States Supreme Court, that any lien which the bank may have 
had virtue its by-laws other statute was abolished this 
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statute. This decision was made 1887, and seems have remained! 
unquestioned until the present time. The rule announced has become 
rule property and should followed the courts until changed 
the Legislature. The restrictions imposed banks this statute 
were recognized and enforeed Sigel State Bank, 134 
272, 159 567, and St. Paul Trust Co. Jenks, Minn. 248, 
299, but the question here presented was not involved 
those cases. The intervener seeks distinguish the instant case from 
the Nicollet Bank Case the ground that the statutes giving liens 
capital stock force when that case was decided did not apply banks, 
but that section 6176 broad enough banks. This contention 
sufficiently answered United States Land Co. Sullivan, 113 
Minn. 27, 128 1112, Ann. Cas. 1912A, 51. Section 6176 was en- 
acted its present form section 2863 the Revised Laws 1905, 
and was held that case that the Legislature intended thereby con- 
tinue the prior enactments unchanged substance notwithstanding 
the change phraseology. 
Judgment reversed. 


CHATTEL MORTGAGE SHIFTING STOCK 


MERCHANDISE 


State Bank Connell John Deere Plow Company, Supreme 
Washington. 212 Pac. Rep. 148 


The plaintiff bank loaned money merchant, the loan being 
secured chattel mortgage the merchant’s shifting stock 
merchandise. The mortgage was duly recorded. The mortgaged 
property was left the merchant’s possession, with power dis- 
pose it. 

Listed the mortgage were certain wagons and grain tanks, 
acquired the merchant from the defendant under conditional 
contract sale. This contract was not recorded and the bank had 
knowledge its existence. 

The merchant went into bankruptey. The bank foreclosed its 
mortgage, but the defendant had the meantime taken possession 
its wagons and grain tanks, and the proceeds the sale the 
mortgaged property were insufficient satisfy the bank’s claim. 
The bank brought this action against the defendant for conversion 
the wagons and tanks. was held that the mortgage did not 
cover this property even though the contract conditional sale was 
not recorded. was given for the defendant. 


Edition) 583. 


similar decisions see Banking Law Journal Digest (Second 


172 THE BANKING LAW JOURNAL 


Action the State Bank Connell against the John Deere Plow 
Company. From judgment for defendant, plaintiff appeals. Affirmed. 

Gibbons, Connell, for appellant. 

Cake Cake and Liljeqvist, all Portland, Ore., and 
Horrigan, Pasco, for respondents. 


HOLCOMB, J.—This case for the conversion certain personal 
property which appellant claims interest virtue certain 
chattel mortgage, dated September 21, 1918, given one Lane 
secure indebtedness from him the appellant $5,000. 

The chattel mortgage also included other personal property in- 
eluding some live stock and farm machinery. The chattel mortgage was 
regular all respects, and was properly filed the office the auditor 
Franklin county within days after its execution. appeared that 
some the property deseribed the chattel mortgage was property 
acquired Lane from respondent, wit, eight wagons and four grain 
tanks, and respondent relies upon its superior title this property 
reason certain conditional sale contract between Lane and respond- 
ent, which was not filed the office the auditor Franklin county, 
Wash., where the property described was located, within days after 
delivery the property described therein Lane. Appellant had 
knowledge the existence any unrecorded conditional sale contract 
which would affect the right Lane mortgage the property the 
time the mortgage was executed and taken appellant. Appellant 
subsequently foreclosed its chattel mortgage, and sold all the 
property therein except the eight wagons and four grain 
tanks, and the amount received from the sale was not sufficient pay 


the indebtedness due appellant. The eight wagons and four grain 


had been removed from Franklin county, without the consent appel- 
lant, who could not get possession them. 

From the adverse judgment against it, appellant brought the case 
here findings, conclusions, and judgment the trial court, bring- 
ing statement facts. The findings the trial court are very full 
and complete. 

Respondent defended the court below, and defends the judgment 
here upon the ground that, although the conditional sale contract was 
ineffective against appellant, yet was valid between Lane and 
respondent, and that the chattel mortgage was ineffective against the 
respondent, since was chattel mortgage upon shifting stock 
merchandise, and was therefore void creditors, because the mort- 
gagor was left possession the mortgaged property with power 
sell without any written agreement apply the proceeds, any part 
thereof, the satisfaction the indebtedness appellant. The trial 
court made the following finding, part: 


‘ 
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prior thereto and subsequent the execution the said 
mortgage Lane retail hardware and implement busi- 
ness Eltopia, Wash., and the property above described 
under conditional sales contract Lane from the defendant herein, 
and was part the stock trade the said Lane; that while the 
amount business transacted the said Lane the time the 
execution said mortgage and subsequent thereto was not extensive. 
the said Lane was engaged the retail hardware and implement busi- 
ness, and disposed portion the mortgaged property the usual 
course trade; that said mortgage given the plaintiff herein the 
said Lane general stock merchandise which the mort- 
gagor was left possession, with power dispose the same the 
usual course trade without any agreement, either oral written, 
apply the proceeds, any part thereof, the satisfaction the mort- 
gage indebtedness; that none the proceeds arising from the sale 
the mortgaged property the usual course trade was applied 
satisfaction payment said mortgage 


Further findings are the effect that, Lane failed pay respond- 
ent the purchase price the property involved herein, and under 
written order consent Lane respondent retook the eight farm 
wagons and four grain tanks, and that thereafter Lane went into 
found that the wagons were knocked-down 
condition, and constituted portion the general stock trade 
Lane. The court also found that respondent was all times mentioned 
the pleadings the owner the eight wagons and four grain tanks, 
and Lane, and was possession the wagons and grain 
tanks the time the suit was started, and before plaintiff had acquired 
any rights against the same under its chattel mortgage. Under the find- 
ings the trial court the judgment against appellant necessarily fol- 
lows. Keyes Sabin, 101 Wash. 618, 172 835; Miller Sear- 
brough, 108 Wash. 646, 185 Pac. 625. 

The judgment therefore affirmed. 


INTEREST CHARGEABLE LOAN 
CREDIT UNION 


Great Eastern Credit Union Cooper, New York Supreme 


Appellate Term. 197 Supp. 785 


Under the New York Banking Law union (or 
and loan association) may loan money its members rates 


exceeding one per cent. per month, including all charges. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1148, 1162. 
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The plaintiff credit union loaned the defendant, member, 
$2,500, repaid installments $100 per week. The plaintiff 
deducted $150 interest advance, the same being the rate 
per cent. per annum. reason the arrangement repay- 
ment this really gave the plaintiff interest about two per cent. 
the loan. The defendant repaid $400 and defaulted. 

this action the credit union was held that the plaintiff was 
not bank and could not claim the benefit section 114 the 
Banking Law, limiting the penalty for usury bank for- 
feiture the entire that section 373 the Business Law, 
making usurious contract void, does not apply; but that, inasmuch 
the contract was beyond the powers the plaintiff, could 
recover only the principal amount advanced and unpaid, without 
interest. 


Action the Great Eastern Credit Union against Harry Cooper 
and another. From judgment for defendants, and from order 
denying plaintiff’s motion set aside the verdict, plaintiff appeals. 
Reversed, and judgment ordered for plaintiff. 

Argued December term 1922, before Lehman McAvoy, and Wag- 
ner, JJ. 

Morris Samuel Meyers, New York City (Samuel Meyers and 
Jacob Blatt, both New York City, counsel), for appellant. 

Samuel Bitterman, New York City, for respondent Thoelen. 

Max Dorff, New York City, for respondent Cooper. 


LEHMAN, November, 1921, the defendant Harry Cooper 
applied the plaintiff for loan. and paid for some 
shares stock the plaintiff corporation, and was told that the plain- 
tiff would loan him $2,500. November 21, 1921, the defendant 
Harry Cooper, principal, and the other defendants, 
signed instrument agreeing pay the order the plaintiff the 
sum $2,500 installments $100 per week. that time the 
plaintiff paid Cooper the sum $2,350, having deducted from the 
loan $2,500 the sum $150 discount interest paid advance 
the rate per cent. per annum. The defendant Cooper defaulted 
the payment the installments for the instrument signed 
him principal after four installments $100 had been paid, and 
the plaintiff thereupon brought action for the unpaid balance. The 
defendants pleaded usury, and since the above facts were undisputed 
the trial justice directed verdict their favor. 

Under section 453 the Banking Law this state (Consol. Laws, 
2), among the ‘‘general powers’’ conferred upon the credit unions 
the power ‘‘to lend money its members upon such terms and 
tions the by-laws provide and the credit committee shall approve, 


174 
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rates not exceeding one per centum per month, inclusive all 
charges incident the making such The discounting 
retention interest advance the rate per cent. upon ob- 
ligation for the payment money has been held under proper 
cumstances not constitute usury (Marvine Hymers, 
223), but the present case, the instrument being repayable weekly 
installments extending over six months, discount retention in- 
terest advance the rate per cent. per month for the full six 
months would enable the plaintiff obtain interest the loan the 
rate approximately per cent. per month; for the average amount 
owing the plaintiff the end each week during the six months 
would only $1,250, provided the payments were made defendant 
agreed. For these reasons, the learned trial justice has held that 
the loan was usurious and agree with him least the extent that the 
making the loan was not justified any way the general power 
the plaintiff lend money ‘‘at rates not exceeding per cent. per 
month.’’ 


The trial justice has further held that, the loan 


then entirely void and unenforceable under section 373 the 
General Business Law (Consol. Laws, 20), and that the plaintiff can- 
not claim the benefit section 114 the Banking Law, which limits 
the penalty for usury bank private individual banker the 
forfeiture the entire interest, and agree with the trial justice that 
under the statute like the plaintiff not 
within the statutory definition meaning. seriously 
doubt, however, whether loan made the officers union, 
whereby interest greater rate than per cent. per month 
reserved received, though evidently beyond the corporate powers, 
also usurious, put the question another form, whether the gen- 
eral statutes concerning usury apply credit union. 

Section 373 the General Business Law which makes all usurious 
contracts void limited contracts where greater sum greater 
value reserved taken ‘‘than above and the words 
refer sections 371 and 372, which limit interest 
per cent. The limitation contained sections 371 and 372 not, 
however, terms apply unions, for, pointed out above, 
these unions are not limited making loans per cent. per annum 
less, but are expressly given power ‘‘to lend money its members 
rates not exceeding per cent. per i.e., per 
cent. per annum. 

The real question this case is, therefore, whether the Legislature, 
giving this power the unions, intended merely increase 
the rate interest which credit union could receive upon loan 
without the penalty forfeiture, and whether section 373 
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the General Business Law, though terms limited contracts 
which contravene sections 371 and 372 the same statute, should 
implication held apply also contracts under which interest 
retained more than the increased rate allowed the special statute 
corporations this class. 

somewhat similar question was passed upon the case Lowry 
Collateral Loan Association, 172 394, 206, which 
the Court Appeals decided that the act which created the penalty 
forfeiture for usurious contracts applied the contracts corpora- 
tion incorporated ‘‘personal loan company’’ under the provisions 
the ‘‘Act provide for the incorporation associations for the 
lending money personal property and forbid certain loans 
money, property credit’’ (chapter 326 the Laws 1895, since 
amended and incorporated the Banking Law, section 340 seq.), 
whenever such contracts provide for rate interest excess 
the increased rate authorized the statute under which the lender 
was incorporated. 

first glance, this decision might considered authority for 
the contention the defendants herein, and the judgment their fa- 
vor; but, upon analysis the actual decision, and the reasoning 
the court which reached that decision, the case seems 
lead logically rather the opposite conclusion. Corporations incor- 
porated under the act there under consideration were authorized cer- 
tain cases make loans rate interest greater than was per- 
mitted under the general usury law and the statute specifically pro- 
vided that ‘‘no person corporation, other than corporations organ- 
ized pursuant this act, shall, directly indirectly, charge receive 
any interest, discount consideration greater than the rate six 
per cent. per annum upon the loan, use forbearance money, goods 
things action less than two hundred dollars value’’ 
(section 5), and further provided that any person and the several 
officers any corporation who shall violate the foregoing prohibition 
guilty misdemeanor, and upon proof such fact the 
debt shall discharged and the security shall void.’’ 

The court pointed out that the object the statute 
1895 was not create new kind corporation for the purpose en- 
abling the incorporators make money, but rescue people small 
means from the grasp those who were disposed take advantage 
the ignorant borrower. authorized corporations formed 
under make small loans only, upon the security personal 
property and charge rate interest much greater than the usual 
rate provided law, but still reasonable under the circumstances, con- 
sidering the trouble and hazard.’’ The court further stated that ‘‘the 
object the statute was place the small borrower the hands 
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responsible party and shield him from the class accustomed charg- 
ing excessive and held that, although the statute did not 
expressly provide any penalty against corporation incorporated under 
the act 1895, made loans rate greater than that authorized 
the statute, yet ‘‘in view the well-known fact that rule those 
who make business lending the poor are apt charge extor- 
tionate rates interest, not think the Legislature intended 
leave that class borrowers which needs protection most bound and 
helpless the hands the usurer. had intended exempt cor- 
porations formed under said act from the pains and penalties usury, 
doubtless would have said and that therefore the two statutes 
should read together, and when read the effect ‘‘to the 
rate interest upon loans covered the act 1895, and apply the 
penalty forfeiture prescribed the usury act the rate author- 
ized exceeded.’’ 

The court there merely sought give its own interpretation the 
legislative intent, and that interpreted the legislative intent 
shown the fact that the Legislature has amended the statute, and 
has now section 368 the Banking Law expressly made all con- 
tracts void where interest the rate more than per cent. per 
annum charged any person corporation upon the loan, use, 
forbearance money, goods, things action the value $200 
less, authorized this chapter.’’ 

the credit unions incorporated under section 450 the 
Banking Law, the Legislature has not, however, seen fit expressly 
provide such penalty. Moreover, would seem that the primary 
purpose the statute authorizing the organization credit unions 
was create new kind corporation for the purpose benefiting 
the members such corporations. The statute limits the making 
loans members such corporations, and shows its desire assist 
such corporations providing that ‘‘any credit union subject the 
provisions this article shall deemed institution for savings 
within the meaning the law which exempts such institutions from 

the general usury law held applicable such 
tions, the effect will that, whenever the officers the corporation 
perform ultra vires act lending money one member the 
corporation greater rate interest than the corporation under its 
corporate powers can exact, the savings the other members which 
constitute the capital the corporation will depleted. Ordinarily, 
course, member corporation cannot permitted complain 
if, through the acts officer elected the members the corpora- 
tion, the corporation itself and its members indirectly suffer loss 
penalty. But seems unreasonable hold that, where 
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tion limited dealings with its own members, the Legislature should 
have intended that one member should afforded protection which 
would enable him, because ultra vires act officer, impose 
penalty upon the corporation itself and thereby deprive other mem- 
bers their own savings. 

seems that, when the Legislature provided for the creation 
new kind corporation, and granted such corporation power 
make loans its own members rate interest greater than 
permitted under the general usury law, without providing any express 
prohibition against penalty for exacting greater interest than the 
was empowered under the statute exact, the legislative 
intent was make the general statute against the exaction usury 
inapplicable the contracts the corporation, and test the validity 
and effect these contracts the general rules which ordinarily gov- 
ern the making and enforcement corporate contracts. Ifthe officers 
the corporation act beyond the corporate powers expressly limited 
the Legislature, their acts could not bind the corporation, and under 
all the should not result forfeiture being imposed 
against the corporation. 

The result that opinion the defendants, received 
consideration under contract which contained provision which they 
themselves were bound know the corporation had right insert, 
should not permitted retain that consideration the plea that the 
had power make the contract that illegal; but, 
inasmuch the corporation retained moneys from the face amount 
the loan discount, interest payable advance, which 
had power exact, the defendants cannot required repay 
the plaintiff more than they received. 

‘It follows that the judgment should reversed, with costs, and 
judgment ordered favor plaintiff for the sum $1,950, with in- 
terest from the date the service the summons and costs. All 


MISTAKE VALUE LIBERTY BOND 


Applegarth Weintraub, California District Court Appeal, 212 Pac. 
Rep. 


The defendant purchased automobile from the plaintiff, giv- 
ing him part payment Fourth Liberty Loan Bond the par 
value $500. Not knowing the value the bond the plaintiff 
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applied his bank for information and clerk the bond depart- 
ment told him was ‘‘temporary’’ bond, worth about $480. The 
defendant knew that this was mistake and that the bond was 
permanent bond, from which all the coupons had been cut, worth 
about $200. 

The plaintiff, upon discovering the mistake, promptly rescinded 
the contract. this action was held that title the automobile 
did not pass the defendant and that the plaintiff was entitled 
recover the car, with damages for its detention, its value. 


Action George Applegarth against Weintraub. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Hiram Johnson, Jr., and Carl Day, both San Francisco. 
for appellant. 

Keyes Erskine, San Francisco, for respondent. 


ST. SURE, Justice pro advertised his Dodge sedan 
for sale for the sum $750. Defendant sought purchase, 
offering Fourth Liberty Loan Bond the par value $500 
the price. Plaintiff not knowing what the bond was worth, 
both parties went the Mercantile Company, where plaintiff 
did his banking. The bond was exhibited Mr. Ahnfeld, clerk the 
bond department, and the presence plaintiff and defendant Mr. 


Ahnfeld stated that the bond was ‘‘temporary’’ bond, worth about 
Defendant knew the time that the clerk had made mistake 
when stated the bond was ‘‘temporary’’ bond. Defendant knew 
the bond was ‘‘permanent’’ bond, had previously detached from 
some coupons and had used them another transaction. Defend- 
ant knew that the bond, with coupons detached, was worth about $200 
instead $480. But made disclosures. The parties then went 
office, where the deal was closed. Defendant delivered 
plaintiff the Liberty Bond and check for $240, and plaintiff 
delivered the automobile the defendant, together with bill sale 
which recited that the consideration for the sale was ‘‘Liberty Bond 
No. 00096672 the Fourth Liberty Loan, and the denomination 
$500, and from which all interest coupons have been cut off and which 
does not mature until October 15, 1938, and the sum $240, gold coin, 
ete. Next morning plaintiff went the bank for the purpose cash- 
ing the bond and was then informed that mistake had been made; 
that the bond was not bond, had been supposed, but 
that was bond with all the semiannual coupons de- 
tached. Plaintiff and Mr. Ahnfeld went immediately the residence 
defendant, demanded the detached coupons the return the 
automobile, and offered return the bond and the certified check. 
Both plaintiff and Mr. Ahnfeld testified that this interview defend- 
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ant said that knew all the time that mistake had been made 
about the bond, but that considered that had done good stroke 
business, and refused accept return the bond and certified 
check and return the automobile plaintiff make good the value 
the detached coupons. policeman was then and all the 
parties went down the Mercantile Trust Company and discussed the 
matter with Mr. Bakewell, vice-president the Mr. 
Bakewell testifying said part: 


then suggested that (defendant) did not want give 
the car that give Mr. Applegarth the coupons which had been de- 
tached from the bond. stated could not that because had 
used them another deal, and asked him thought 
that was honorable thing do, and said thought was good 
himself for taking advantage Mr. Applegarth.’’ 


From the testimony appears that defendant claimed for the first 
time the trial that had agreed purchase the automobile for 
$440 and that plaintiff was accepting the bond $200, and that 
tiff knew was permanent bond. 

action claim and delivery was commenced the day following 
the transfer the automobile, and the sheriff was requisitioned 


take the property. Defendant filed bond and secured return 
possession. The action was tried the court, without jury. Judg- 
ment was given and entered for possession the automobile, or, case 
delivery could not had, for the value thereof, which was fixed the 
sum $650, and for $350 damages for detentjon, and costs suit. 

Findings usual action claim and delivery were made, 
the effect that plaintiff the owner the automobile; that was un- 
lawfully taken and detained; and that there were demand for return 
and refusal thereof. 

The court further found: 


not true that the day December, 1921, for 
good and valuable good valuable consideration for any consid- 
eration paid the defendant the plaintiff all, said plaintiff 
sold and transferred sold transferred said automobile the 
defendant herein; that the last-mentioned date the plaintiff agreed 
sell the defendant and the defendant agreed buy from the 
plaintiff the said Dodge for the sum $750 payable follows: 
$240 cash and the balance United States Fourth per cent. 
Liberty Bond. Thereupon the said plaintiff signed and gave the said 
defendant bill sale said automobile and delivered possession 
said automobile said defendant and the said defendant gave the 
said plaintiff the said sum $240 and permanent Fourth Liberty 
Loan Bond maturing 1938, bearing interest per cent. with all the 
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interest coupons detached; that plaintiff accepted the said permanent 
bond believing that was temporary bond and not knowing that 
was the permanent bond with all the coupons detached; that the said 
defendant knew all times that the said plaintiff was making this mis- 
take and said plaintiff gave the said bill sale and the said automobile 
the defendant solely account this mistake and would not have 
done except for said mistake. 

the 22d day December, 1921, and soon plaintiff 
discovered the said mistake notified the defendant thereof, tendered 
and offered return the said defendant the said sum $240 and 
the said permanent bond with the coupons detached and demanded the 
return the said automobile; that said defendant refused and still 
refuses return the said automobile the plaintiff.’’ 


Defendant appeals upon the judgment roll and transcript the 
testimony. asks for reversal the judgment upon the following 
grounds 


The bill sale itself positively shows that plaintiff was 
get Liberty Bond, but was not get any coupons. 

Title passed defendant under the bill sale, and 
action replevin cannot maintained the absence showing 
fraud. 

The damages allowed for depreciation was outside the issues 


* 
and 


The the bond given the bill sale fits either ‘‘tem- 
porary’’ bond. photograph the bond involved 
the litigation attached the record exhibit. inspection 
shows how easily one might mistaken its classification. In- 
deed, the evidence undisputed that the bank clerk made such 
mistake. 

Accepting the findings the trial court true and fully supported 
the evidence, are unable agree with the contention defend- 
ant that there was absence any showing 
its findings the trial court describes the conduct defendant and says, 
effect, that such conduct induced plaintiff give the bill sale. 
The bond transaction called mistake. seems immaterial 
how the transaction labeled. The suppression facts the defend- 
ant the time the Liberty Bond was examined and appraised the 
bank misled plaintiff his injury. Inherent every business transac- 
tion should that sincerity which insures fair dealing between parties. 
Defendant’s conduct the premises was the very essence deceit and 
vitiated the sale. Plaintiff promptly rescinded. title passed the 
vendee through the bill sale under such Wendling 
Lumber Co. Glenwood Lumber Co., 153 Cal. 412, 1029. 
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adopt the construction given the judgment plaintiff. 


judgment under consideration means that defendant returns 
the automobile plaintiff may have judgment for $350 damages for 
detention, and defendant fails return the automobile plaintiff 
may have the value thereof the time the taking, wit, 


And are the opinion that such construction sustained 
the decision this court the case Morris Allen, Cal. App. 
684, 121 Pac. 690. 

The judgment affirmed. 


CHATTEL MORTGAGE NEED NOT RE- 
CORDED—FILING SUFFICIENT 


First National Bank Ritzville White-Dulany Company, Supreme 
Court Washington, 209 Pac. Rep. 861 


The plaintiffs took chattel mortgage the wheat grown 
certain farm. The mortgage was filed and indexed, provided 
statute, but was not recorded. Subsequently, the mortgagor deliv- 
ered the wheat elevator company. Warehouse receipts were 
issued and delivered the defendant company. The wheat rep- 
resented the warehouse receipts was paid for, except the sum 
$1,076.40, which sum the defendant claimed the right hold. The 
defendant claimed that its lien was superior that the plaintiff 
mortgagees reason the fact that the mortgage had not been 
recorded. was held that, under the laws Washington, the fil- 
ing and indexing the mortgage was sufficient and recording 
was not necessary. The mortgage, having been filed and indexed, 
the plaintiffs’ lien was valid against any subsequently asserted lien 
including that the warehouseman. 


Action the First National Bank Ritzville and another against 
the White-Dulany Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

Adams Miller, Ritzville, and Hastings Stedman and Donald 
Graham, all Seattle, for appellant. 

Lovell, Ritzville, for respondents. 


HOLCOMB, J.—The gist respondents’ cause action alleged 
their complaint that: 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 574. 


THE BANKING LAW JOURNAL 183 


are banking corporation under the national banking 
laws the United States; that the year 1921 mortgage was 
executed Bennington plaintiffs covering all the crops 
wheat grown the farm the mortgagor Adams county, 
during the season 1921; that the mortgage was filed for record 
the office the auditor Adams county, Wash., due time, and was 
lien upon the grain described therein; that the year 1921 there 
were grown 5,638 bushels wheat which were delivered the Milwau- 
kee Grain Elevator Company Lind, and warehouse receipts were 
issued therefore; that the said warehouse receipts were delivered 
defendant, and the grain evidenced thereby was paid for except the 
sum $1,076.40, which the defendant retained for its own use; that 
demand had been made the defendant for the payment said sum, 
but defendant had refused pay the same any part thereof.’’ 


Appellant its answer admitted that demand had been made for 
the payment $1,076.40, and denied the other allegations the 
complaint. affirmative defense was also alleged appellant, con- 
taining number transactions and circumstances reason which 
appellant alleged that respondents had waived any claim which they 
may have had virtue any chattel mortgage and are estopped from 
claiming the grain from appellant. Respondents’ reply was general 
denial. 

number propositions are advanced appellant, the second 
which will dispose first, which that respondents’ mortgage 
invalid because not recorded required statute. 

Section 3665, Rem. Code, relied upon, reading follows: 

mortgage given secure the sum three hundred dollars 
more exclusive interest, costs and attorney’s counsel fees may 
recorded with like force and effect this act had not 
been passed, but such mortgage copy thereof must filed and 
indexed required this 

The mortgage this case was merely filed and indexed, and not 
recorded. urged that the word the statute should 
construed Cases are cited holding the view that, when the 
sense the entire enactment requires it, and when the statute, view 
the surrounding indicates the purpose the part 
the Legislature enact law mandatory its character, should 
construed, and that this particularly true where the rights 
third persons are involved, citing People Common Council, Barb. 
404; Kansas City Ry. Co. Walker, Kan. 739, 365; Rock 
But not view this statute being one which should declared 
mandatory instead optional because indicating 
purpose the part the Legislature enact mandatory statute, 
nor because the rights third persons are involved. 
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Other provisions the statute provide for the filing and indexing 
the office the county auditor any chattel mortgage, and that 
from the time filing and indexing thereof every such mortgage shall 
held and considered full and sufficient notice all the world the 
existence and conditions thereof. While section 3665, Rem. Code, pro- 
vides that mortgage for the sum $300 more, exclusive interest, 
may recorded and indexed, also requires that, after every 
such mortgage recorded and indexed, copy thereof must also 
filed and indexed required this act. 

The evident purpose section 3665 was protect the mortgagee 
the custody the instrument, and hence provides that, chattel 
mortgage given for $300 more, may recorded and also filed 
and indexed, and there thus less danger its being lost stolen. 

therefore think the Legislature intended only make optional 
whether mortgage for $300 more should recorded well 
filed and indexed, and not mandatory. 

The first proposition stated appellant that held the wheat 
under general lien. may conceded that there was pledge made 
appellant, and that the mortgagor owed money for which might 
pledge the wheat, but general lien pledge chattel does not 
destroy the validity prior lien. that respect the case similiar 
and controlled our decisions German-American Bank Seattle 
Grain Co., Wash. 376, 154 Pac. 443, and Bollen Wilson, Wash. 
400, 156 Pac. 404. 

The third contention the appellant that the warehouseman’s 
lien has priority under the statute over the lien respondents’ mort- 
gage. The mortgage respondents antedated any delivery wheat 
the warehouseman. was filed within ten its execution 
and acknowledgement, and was every way good and valid chat- 
tel mortgage. When such are the facts concerning the chattel mort- 
gage, said Levitch Link, Wash. 641, 164 Pac. 233, that when 
the mortgage properly executed and filed required statute, 
valid against any subsequently asserted lien whatever character. 
See, also, Rothweiler Winton Motor Car Co., Wash. 217, 158 Pac. 
737. 

The fourth and fifth contentions appellant are akin, and are 
effect that respondents, under the circumstances this case, are 
estopped assert priority the mortgage lien, and that plaintiffs 
must held have ratified the act Bennington subjecting the 
mortgaged property appellant’s lien and are bound thereby. see 
nothing the evidence the this case which will 
sustain either the foregoing contentions. The only circumstance 
the evidence that might construed ratification respondents 
that, when the wheat receipts were issued appellants, they 
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some four five them out seventeen, notation somewhere upon 
the receipts the effect that advances the amount $1,076 had 
been made. Such notation, even noticed the banks when the 
receipts came into their hands, was not notice any prior lien right 
lien. There nothing the record any kind show that the 
mortgagee either expressly impliedly waived the mortgage lien 
favor appellant any one else. 

The sixth contention appellant that under the facts there 
valid and satisfaction. argued that the acceptance the 
check for the wheat purchased, after deducting the amount owing 
according the terms the receipt, together with the cashing the 
check without objection, constituted accord and satisfaction. What 
constitutes the accord and satisfaction that the check which was given 
appellant itself said was full settlement and was made plain 
the statement accompanying the check showing the account closed. The 
accompanying the check was simply statement account, 
showing Bennington’s note for $1,000 and interest, $76.40, and check 
for $4,146.15, totaling $5,222.55. The letter transmission accom- 
panying this check and statement simply said: 


National Bank, Ritzville, Washington.—Gentlemen: Inclosed 


please find our check No. 2851 and statement for whse. receipts, 
surrendered.’’ (Signature.) 


There nothing the above that constitutes accord and satis- 
faction. Arai, Wash. 280, 115 95; London 
Guaranty Accident Co. Western Smelting Power Co. Wash.) 
201 Pae. 914. 

The judgment affirmed. 


NATIONAL BANKS MAY NOT OPERATE 
BRANCHES MISSOURI 


State Barrett, Attorney General, First National Bank St. 
Louis, Supreme Court Missouri, March 1923 


Under the provisions the National Bank Act and under the 
provision the Missouri statute ‘‘that bank shall maintain 
this state branch receive deposits pay checks except its 
own banking house’’ national bank has authority establish 
and operate branches the state Missouri. 

analysis this decision will found among the editorial 
pages this issue. 
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WALKER, J.—This original proceeding quo warranto 
determine the authority national bank engaged business the 
City St. Louis establish and conduct bank another 
than its regular place business said city. 

national bank artificial legal entity, created facilitate 
the transaction fiscal affairs under the authority the laws the 
United States. Like other corporations, possesses such powers are 
granted the act its creation, or, more comprehensively stated, 
which have been may conferred upon Congress within the 
limitations the Federal Constitution. This reference the origin 
its powers does not, shall subsequently show, prevent state 
legislation regard thereto. Existing, necessarily does, law, 
possesses only such powers are expressly granted which may 
necessarily implied for the effective discharge its corporate 
tions. powers expressly granted, difficulty need encoun- 
tered defining their limitations. those incidental, must 
appear, authorize their exercise, that they are clearly within the 
scope and purview the purpose for which the corporation was 
ated. This rule especially applicable when sought invoke 
what are termed the powers corporation incident common 
law; such application being authorized only when apparent that 
the power invoked necessary incident the proper exercise the 
existence functions (Kerens Trust Co., 283 Mo., 
621; State inf. Missouri Ath. and St. Louis Clubs, 261 Mo., 
599; Millinery Co. Trust Co., 251 Mo., 575). 

These rules are elementary character the extent that they may 
termed hornbook law this subject. They have been stated 
emphasize their general application all classes corporations 
the absence statutes the contrary. 

While have contented ourselves with the citation cases this 
behalf determined within our own jurisdiction, they assert general 
doctrine which does not contravene the rulings any court, state 
national, when rightly considered. illustrate: Bullard Bank, 
Wall, 593, was held that ‘‘the extent the powers national 
banking associations measured the act Congress under 
which such associations are 

Logan ete. Bank Townsend, 139 73, was announced 
with equal emphasis that ‘‘it true, contended the 
defendant, that the National Bank Act enabling act for all asso- 
ciations organized under it, and that national bank cannot rightfully 
exercise any powers except those expressly granted that act, 
incidental powers are necessary carry the business banking 
for which was 

like effect are the following cases: Bowen Needles 


| 
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Bk., Fed. 925; Commercial Nat. Bk. Pirel, Fed. 799, 
App. 596; Hanover Nat. Bk. Burlingame Nat. Bk., 109 Fed. 421, 
482; Hyde Equit. Life Assur. Soc., 116 Supp., 219; 
Riv. Lum. Co. Val. Ry. Co., 251 Fed. 161; State 
Am. Sugar Ref. Co., 138 La. 1005; Somerville Water Co. Somer- 
ville, Eq. 199; Knapp Sup. Commandery, 121 Tenn. 212. 

Guided these rules, reference and review the laws creat- 
ing national banks and defining their powers first consideration. 

Persons desiring form national bank are required, among other 
things, under the Act Congress June 1864, file with the 
Comptroller the Currency statement the place where its opera- 
tions discount and deposit are carried on, designating the state, 
territory district, and the particular county, city, town village 
(Subdiv. See. 5134, 3455, Comp. Stat. 

subsequent section the same act provides that the usual busi- 
ness each national banking association shall transacted 
office banking house the place specified its organization 
certificate (Sec. 5190, 3486, Comp. Stat. S.). 

express power establish branch bank appears either 
these statutes. Section 5134, requiring the certificate organiza- 
tion designate the county, city town which the bank 
intended. for the information the Comptroller enabling 
him intelligently determine whether the authority sought 
exercised should granted. While the Banking silent the 
subject, construction same not unreasonable which clothes the 
Comptroller with least such the premises will enable 
him act intelligently with proper regard for the demands 
business approving rejecting the articles organization. Hence, 
general designation the proposed business location provided 
said section all that necessary. 

The purpose section 5190 not for the information the Comp- 
troller, being matter with which has concern when has 
granted the articles where the place the business shall 
located within the county, city town. This matter 
determined the board directors establishing the business. 
render their act specific must confined the terms the statute, 
viz., ‘‘an office banking house within the county, city 
named the This location having been established, is. 
within the contemplation the statute that the power the bank 
there exercised. Otherwise the words ‘‘an office banking 
house’’ cease specific, and instead being singular number 
may plural, and thus permit the establishment 
banks many places within the county, city town the judg- 
ment the directors may prompt. Such construction finds rest- 
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ing place reason. followed would, instead centralizing and 
rendering more stable the powers bank, enable it, multiplying 
its places subdivide and the same time extend its 
powers such manner stifle competition. Such effect was 
certainly never contemplated the Banking Act. 

II. are more concerned, however, with interpretation the 
language subdivision section 5136, granting incidental powers, 
whether literally liberally construed, than with the probable effect 


operation under the construction sought given the 


respondent. If, have stated, the terms section 5190 un- 
mistakable limiting the location the place business, such loca- 
tion, long maintained, will, under the terms the statute, exclude 
implication the establishment branch bank, the business 
which conducted under the authority the original articles 
organization. However, contended that the power establish 
branches authorized under section 5136. The language subdivi- 
sion that section provides, among other things, that the board 
directors bank may, subject law, exercise all such incidental 
powers shall necessary carry the banking business. Several 
preliminary assumptions are necessary before substantial color can 
given this contention. First, section 5190 must construed 
authorize the transaction bank’s business offices banking 
houses instead ‘‘an office banking house’’; second the estab- 
lishment branch bank must held the exercise 
power; third, such power, when exercised, must within 
the law, and, fourth, must necessary the transaction the 
banking business. 

The first assumption have discussed, with the result that the un- 
mistakable character the words employed and the purpose 
did not, our opinion, authorize such interpretation 
the section enable its terms read the plural well 
the singular number. The second involves the question the mean- 
ing incidental powers. The statute (subdivision section 5136) 
employs the word ‘‘incidental,’’ rather than the word ‘‘implied,’’ 
designating the power other than that expressly conferred the board 
directors. incidental power, said State inf. Harvey 
Missouri Ath. St. Clubs (261 Mo., 599), one directly 
and immediately appropriate the execution the powers expressly 
granted and exists only enable the corporation carry out the 
purpose its creation (citing cases). 

implied power one that may inferred from that granted, 
the Supreme Court Massachusetts has said (Grant Marshall, 
138 Mass. 228), grant reservation implication law. State 
inf. Harvey (supra), defined implied power more elaborately 
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one possessed corporation not indispensably necessary carry in- 
effect others expressly granted, and comprises all that appropriate, 
convenient and suitable for that purpose, including incidental 
right reasonable choice means employed putting into 
practical effect power this Without chopping 
refining distinctions these adjectival words, will suffice say 
that statutes and judicial opinions they are frequently interchange- 
ably used Thomp. Corp. 2nd ed., sec. 2105). This need not concern 
us, however, the determination respondent’s contention, the 
statute uses the word ‘‘incidental,’’ and this will give attention. 

What, therefore, are the powers national bank ‘‘directly 
immediately appropriate the execution the powers 
granted’’? The provisions subdivision following the phrase con- 
ferring incidental powers upon the board directors, furnish examples 
from which, analogy, the scope this character powers may 
determined. They include the discounting and negotiating prom- 
issory notes, drafts, bills exchange and other evidences debt; the 
receiving deposits; the buying and exchange, coin and 
the loaning money personal and the obtaining, 
issuing and notes. While these powers are distinct and 
neither limitation upon either the others, they cannot other- 
wise held than directly and immediately appropriate the transac- 
tion the banking business. Although they may not such incidental 
powers are given generally all banking institutions, they are 
incidental banks created under the National Bank Act (Seligman 
Charlottesville Nat Bk., Hughes 647, Fed. Cas. No. 12,642). 
While national bank may lawfully many things securing and 
collecting its loans the enforcement its rights and the conserva- 
tion property previously acquired, the exercise such powers 
incidental being necessary for the purpose carrying into effect 
the powers expressly granted (Morris Springfield Third Nat. Bk., 
402). The cases cited are illustrative the limitations upon the 
latitude given national banks, not the character acts they may 
primarily engage business, but the management and protec- 
tion property and property rights acquired the usual banking 
transactions, including such minor incidental powers addition 
may adapted the ends view. 

addition those cited the trend the cases defining the 
incidental powers national banks harmony with the foregoing 
conclusion. 

The apparent purpose for the establishment branch banks 
multiply the places business the principal bank and thereby in- 
crease the volume same. manifestation commercial progress, 
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the effort may well commended. That phase the matter, however, 
not under consideration. question power and not progress 
that demands solution. Certainly sense essential the 
exercise any the powers granted nor necessary incident 
the carrying the banking business within the meaning the 
statute. 

The third limitation necessary observed before incidental 
can invoked national bank, that must ‘‘within 
the law.’’ The law referred the National Bank Act which 
banks organized thereunder owe their existence and within the scope 
and purview which they must exercise their functions. The sections 
the act reviewed lend countenance the contention that the 
establishment branch banks within the scope and purview these 
sections and hence not within the law. 

The fourth and last limitation upon the exercise incidental power 
board directors required subdivision that such power 
shall necessary ‘‘to carry the business banking.’’ review 
the other conditions necessary the exercise power referred to, 
have held that the carrying the banking business did not 
require the establishment branch banks and hence that was not 
within the terms the statute. 

III. unambiguous statute, the National Bank does 
not require the adventitious aid subsequent kindred legislation 
determine its meaning. Despite this fact where, here, there 
general grant power, however clear that grant may be, the enact- 
ment subsequent legislation containing specific kindred grant 
power will afford least persuasive support the conclusion that the 
latter was not included within the former the original grant. Such 
the effect the Act Congress March 1865, now See. 5155, 
Comp. Stats., 3467. This act provides that any bank 
banking institution organized under state law and having branches, 
may conformity with existing law become national bank and retain 
its branches. the passage this act evident that the legisla- 
tive construction the original that did not authorize the estab- 
lishment branch banks. Otherwise the subsequent section 5155 
would not have been enacted. recognition the limitations the 
National Bank Act evident from the fact that the right national 
bank have branches, provided said section, limited states 
the banking laws which authorize the establishment branches. 

The establishment special acts Congress branch bank 
Chicago during the Columbian Exposition and St. Louis during the 
Louisiana Purchase Exposition, affords further evidence legislative 
construction the National Bank Act, which excludes from its 
dental powers the right establish branch banks. 
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addition, well-established rule construction that long- 
continued interpretation statute public officers charged with 
its execution, while not controlling upon the courts, entitled 
special consideration Cupples Station, 283 Mo. 115; 
State rel. Chick Davis, 273 Mo. 660; State rel. Kin. Tel. Co. 
Roach, 269 Mo. 437; Ewing Vernon Co., 216 Mo., 689). 

Apropos the foregoing, shown that the attorneys general 
the United States have uniformly construed the National Bank Act 
not authorizing the establishment branch banks. 

IV. Enough has been said demonstrate the fact that neither 
express terms nor reasonable implication can held that national 
banks are authorized establish branches states which have not 
granted that authority banking corporations doing business therein. 
This being true, remains determined whether the processes 
the state can invoked prevent the exercise power national 
bank shown ultra vires under the law its creation. That na- 
tional banks are corporate entities which owe their existence federal 
law alone and such are subject the paramount authority the 
United States, there can question. Equally well established 
the fact that state cannot through its legislative department define 
the duties national banks control their affairs whenever such 
attempted exercise authority expressly conflicts with the law the 
United States (Davis Elmire Savings Bk., 161 275; MeClellan 
Shipman, 164 356). 

The information filed herein the Attorney General does not in- 
volve the commission act conflict with the laws the United 
States, nor does tend impair the efficiency any agency the 
National Government. cannot, therefore, said conflict 
with the rule above announced, and hence does not violate it. 

This conclusion finds ample support review the National 
Bank Act alone; but further reasons therefor are deemed necessary 
they may found illuminating discussion the Supreme 
Court Kentucky (First Nat. Bk. Comm., 143 Ky. 816, 
[N.S.] 54) defining the limits that may upon the federal 
control national banks, conversely the extent which the state 
may exercise control over them. The state court ruled the affirma- 
tive this question. The objection was made that the bank was 
agency the Federal Government for which Congress had provided 
complete system control and regulation, and that the state could 
not any manner interfere with its affairs, and that state laws applic- 
able banks incorporated within the state were inoperative 
tional banks. The court held, effect, that while state cannot either 
its constitution legislation directly indirectly regulate con- 
trol the organization conduct national bank interfere 
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with the business for which was created, the laws the state 
applicable banks and other corporations organized therein may 
invoked against national bank when attempts exercise rights 
things outside the scope the business was created conduct, 
and which not essential its existence efficiency; that when 
national bank exceeds the purpose its creation and goes beyond the 
seope its functions, the state may deal with such its transactions 
are excess the authority conferred upon Congress and 
violation the laws the state the same manner would deal 
with the business property any other banking corporation. 

The rule thus announced supported the holding the 
United States Supreme Court the Davis case, supra, which, after 
declaring the paramount authority the federal law over national 
banks, was said, that this opinion intended deny 
the operation general and undiscriminating state laws the control 
national banks long such laws not conflict with the letter 
the objects and purposes Congressional 

further ruling like effect the United States Supreme Court 
found the McClellan case, supra. that case insolvent debtor 
conveyed real estate national bank, thereby giving preference. 
This act was assailed the other creditors violation state 
statute. The bank resisted the right the creditors thus asserted, 
upon the ground that national banks, under the federal laws, were 
authorized take deeds real estate secure pre-existing debts, and 
that the Massachusetts statute was conflict with the act Congress, 
and, hence, inoperative. The Supreme Court held that the state law 
was not conflict with the act Congress, and that the other 
had right share the property conveyed the bank. 
The exhaustive manner which the question was considered shown 
the following excerpt from the opinion: 


banks are subject the laws the state and are gov- 
erned their daily ocurse business far more the laws the 
state than the nation. All their contracts are governed and con- 
strued state laws. Their acquisition and transfer property, their 
right collect their debts, and their liability sued for debts, are 
all based state law. only when the state law incapacitates the 
banks from discharging their duties the government that becomes 
the State Massachusetts here considered which any way impairs 
the efficiency national banks frustrates the purpose for which they 
were created. function such banks destroyed hampered 
allowing the banks exercise the power take real estate, provided 
only they under the same conditions and restrictions which all 
the other citizens the state are subjected, one which limitations 
arises from the provisions the state law which, case insolvency, 
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seeks forbid preferences between creditors. course, the broad- 
est sense, any limitation state the making contracts 
restraint upon the power national bank within the state make 
such but the question which determine whether 
such regulation violates the act Congress. well might 
contended that any contract made national bank within state, 
violation the state laws the subject minority coverture, 
was valid because state laws were conflict with the act Congress, 
impaired the power the bank perform its functions.’’ 


this state the banking business can conducted only 
corporation. Thus organized, the extent its powers must, have 
said, determined the statute its creation. The State Banking 
gives express recognition this rule providing that banks, 
whether incorporated under federal state law, transact only such 
business permitted the law the United States the 
state (See. 11684, 1919). Branch banks not having been per- 
mitted the state law, either express terms necessary implica- 
tion, the well-recognized canon construction will authorize the ex- 
clusion this power from those granted. Reliance upon this rule is, 
however, unnecessary the presence subsequent section (Sec. 
11737, 1919), which provided ‘‘that bank shall main- 
tain this state branch bank receive deposits pay checks except 
its own banking house.’’ The attempt, therefore, the respondent 
establish branch bank not only act excess its corporate 
powers but violation express statute. 

The writ quo warranto invoked the relator recognized 
right and appropriate remedy under the (State 
inf. Attorney-General Standard Oil Co., 218 Mo. 1). Upon 
appeal the Supreme Court the United States the Standard 
Oil case that Court held (224 270) that the proceeding quo 
warranto which had been instituted the State Supreme Court 
that case the Attorney-General was authorized. Discussing the 
powers the Missouri Supreme Court the premises was held that 
decision and judgment necessarily imply that under that clause 
the Constitution had jurisdiction the subject matter and authority 
enter judgment ouster and fine civil quo warranto proceedings. 
That ruling upon us, regardless whether ‘the judgment 

VI. The right the Attorney-General institute this action hav- 
ing been established, the question arises, although does not seem 
seriously contested, the tribunal which should brought. 

The 16th subdivision section the National Judicial Code 
provides, among other things, that the United States District Courts 
have original jurisdiction ‘‘of all cases commended the United 
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States, direction any officer thereof, against any national 
banking association, and cases for winding the affairs any such 
bank; and all suits brought any banking association established 
the district for which the court held, under the provisions title 
‘National Banks,’ Revised Statutes, enjoin the Comptroller the 
any receiver acting under his direction, provided 
said title. And all national banking associations established under the 
laws the United States shall, for the purposes all other actions 
against them, real, personal mixed, and all suits equity, 
deemed citizens the state which they are respectively located.’’ 

The United States statutes further provide that national banks shall 
have power ‘‘to sue and sued, complain and defend, any court 
law and equity, fully natural (U. See. 5136; 
Comp. Stats. 1916, See. 9661). 

Under Section 5198 Comp. Stat., 3493, Fed. Stat. Ann., 
928), where suits may brought against national banks, 
provided ‘‘that suits, actions and proceedings against any association 
under this title may had any district territorial court 
the United States held within the district which such association 
may established, any state, county municipal court the 
city which said association located, having jurisdiction 
similar 

Under the proviso act Congress approved July 12, 1882 
(U. Comp. Stat. 1916, 9668), further provided ‘‘that the 
jurisdiction for suits hereafter brought against any association 
established under any law providing for national banking associations, 
except suits between them and the United States, its officers and 
agents, shall the same as, and not other than, the jurisdiction for 
suits against banks not organized under any law the United 
States which might banking business where such national 
banking association may doing business when such suit may 
begun and all laws and parts laws the United States inconsistent 
with this proviso be, and the same are hereby, repealed.’’ 

From the foregoing, will seen that, this case does not fall 
within the inhibitions the federal statutes quoted, jurisdiction 
same may entertained this court. 

Hermann Edwards (238 137), the United States 
Supreme Court construed Subdivision Sec. the National 
Code and held, must have held within the unmistakable meaning 
said subdivision, that state courts were clothed with jurisdiction 
hear and determine all cases against national banks except those 
exempted under said subdivision. The case bar does not fall within 
those exemptions. 

This not proceeding deprive the respondent any right 
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limit the exercise any power conferred upon the laws the 
United States, but prevent from committing act violation, 
under the established rules construction the laws its creation 
expressly contravening state statute. 

The character judgment quo warranto cases largely with- 
the diseretion the court and foreign corporations may, under 
numerous precedents, prohibited general ouster from commit- 
ting particular illegal acts (State inf. Attorney-General Stand- 
ard Oil Co., 218 Mo. State inf. Attorney-General Standard Oil 

Co., 194 Mo., 149; State inf. Attorney-General Armour Pack- 
ing Co., 173 366; State inf. Attorney-General Firemen’s 
Ins. Co., 152 Mo. State inf. Attorney-General Arkansas 
Lumber Co., 190 894). 

view all the foregoing, judgment ouster prayed the 
pleadings hereby ordered. All except Ragland, J., not sitting. 


NEW YORK USURY LAW 


First National Bank Brooklyn American Near East Black 
Line, New York Supreme Court, Special Term. 
197 Supp. 856 


Under the laws New York corporation, being sued for 
money loaned, cannot set the defense usury. Where loan 
made individuals, this statute cannot evaded having 
corporation sign the note maker and the individuals sign 
indorsers. 


Action the First National Bank Brooklyn and another against 
Near East Black Sea Line, and others. plaintiffs’ 
motion for judgment the pleadings. Motion denied. 

Louis Wills, Brooklyn, for plaintiffs. 

Archibald Palmer, New York City, for defendants. 


LEWIS, J.—The answer alleges that was agreed between Samuel 
Clark Williams and the denfendants that the corporation appear 
maker and the individual defendants that fact money 
loaned the corporation, but the loan was the individual de- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 1161. 
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fendants; and that was all pursuant plan evade the usury 
statute, because the maker, being corporation, would unable, 
reason the statute, avail itself the defense usury. 

The law that, there notice intent take usury, the 
lender cannot evade the statute disguising the borrower. Grannis 
Stevens, 216 583, 111 263; Schanz Sotscheck, 167 App. 
Div. 202, 152 Supp. 851; Gilbert Real Estate Co. Brooklyn, 
155 App. Div. 411, 140 Supp. 354. 

The motion for judgment denied. 

Ordered accordingly. 


BANK LIABLE PAYING CHECK FORGED 
INDORSEMENT 


Strang Westchester County National Bank, New York Court 
Appeals. Law Journal, March 12, 1923 


attorney, being the owner certain real property, rep- 
resented the plaintiff that the property was owned one Rem- 
sen, and that the latter wished borrow money the security 
mortgage the property. 

The plaintiff drew draft the defendant bank, payable her 
own order, indorsed the order Remsen and delivered 
the attorney. The attorney gave her what purported mort- 
gage the property, signed Remsen, but which was reality 
forgery. indorsed Remsen’s name the draft and collected 
from the defendant bank. Remsen was fictitious person created. 
the attorney for his own purposes. 

was held that the indorsement Remsen’s name the draft 
was forgery and that the defendant bank, having paid the draft 
forged indorsement, could not charge against the plaintiff’s. 
account. 

The decision the lower court (Appellate Division) which is. 
here reversed, was published the July, 1920, issue the 
ing Law Journal page 468. 


Appeal from order the Appellate Division the Supreme 
Court the Second Department reversing judgment the Trial 
Term, sitting without jury, favor the plaintiff, and granting 
new trial. 

Anderson for appellant; Charles Scribner for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 386. 
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CARDOZO, J.—Plaintiff had deposit account with the defend- 
ant bank. She informed the cashier that she wished make draft 
for $1,100, payable one Homer Remsen, whom she was loan 
the money bond and mortgage. The cashier told her make 
the draft her own order and indorse the order Remsen. 
She brought the draft thus indorsed one Bushnell, lawyer. Bush- 
nell gave her return bond, signed, seemed, Homer 
Remsen and Alice, his wife; exhibited mortgage signed the same 
way, and made out certificate that the mortgagors were the owners 
the mortgaged property free from all incumbrances. truth 
there were such persons. The owner was Bushnell, and his sup- 
posed clients were fictitious. told the plaintiff that had once 
been the owner the property, but that had sold two years be- 
fore Remsen, and owned longer. The draft was paid the 
bank upon the indorsement the attorney the name the fictitious 
client. His suicide few days afterwards laid bare his crime. The 
plaintiff notified the bank that the draft had been paid without right 
and sued recover the money charged her account. The Trial 
Term gave judgment her favor. The Appellate Division reversed, 
and granted new trial. appeal this court followed. 

think the appeal must sustained. The defendant was with- 
out authority disburse the plaintiff’s money except accordance 
with her orders. acted its peril paid upon forged in- 
dorsement (Shipman Bank State Y., 126 Y., 318). 
escape the conclusion that this what did. different 
case would here the plaintiff had dealt with Bushnell the be- 
lief that was Remsen, intending make payment the person 
then before her, though lured into that intention his assumption 
fictitious name. such nice would 
have drawn determine whether the crime was forgery 
something else (Phelps 220 Y., 232; Mercantile Nat. 
Bank the City Silverman, 148 App. Div., aff’d 
opinion below, 210 567; First Nat. Bank Am. Exchange Nat. 
Bank, 170 Y., 88; Williston Contracts, see. 1517). That 
not what happened. The plaintiff did not intend deal with Bush- 
nell, either under that name any other. She did not know Remsen, 
who was represented the owner, but she knew that was not 
Bushnell, for Bushnell informed her. told her, have seen, 
that the property had once been his, but that had parted with his 
ownership. these the crime forgery was com- 
mitted when signed the names Homer and Alice Remsen the 
bond which charged them with the debt (United Cigar Stores Co. 
Am. Raw Silk Co., 184 App. Div., 217, aff’d 229 532; 
Nat. Surety Co. Nat. City Bank, 184 App. Div., 771; Mercantile 
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Nat. Bank Silverman, supra; Phelps MeQuade, supra). The 
was committed again when signed their names the mort- 
gage, adding certificate acknowledgment the name fictitious 
notary. was committed once again upon his indorsement the 
eheck. What did was not the less forgery because has turned 
out the end that the borrower was myth (Shipman Bank 
State Y., supra; Seaboard Nat. Bank Bank America, 193 
Y., 26; United Cigar Stores Co. Am. Raw Silk Co., supra; 
People Browne, 118 App. Div., 793, 799; Penal Law, sec. 883; Cons. 
Laws, chap. 40). The myth did not exist with the consent knowl- 
edge the lender (Neg. Inst. Law, Cons. Laws, chap. 38, sec. 28). 

The argument made that the bank acted within its rights when 
paid the check Bushnell, because Bushnell was truth the 
owner the mortgaged land. The record does not tell whether his 
title was but ownership, though absolute, would not 
change the nature his crime. The plaintiff did not loan her money 
Bushnell, content him borrower. all men was 
She loaned upon the bond Homer and Alice Remsen, 
with mortgage collateral. Undoubtedly she believed when she 
drew her check upon the bank that Remsen was owner the 
property and that the mortgage was valid lien. This belief did not 
mean that someone else who had been expressly excluded bor- 
rower had the right, because was the owner, step into the bor-. 
rower’s shoes. Remsen, real person, might have indorsed the 
draft without liability forger, however fraudulent the statement 
that was the owner the land (Phelps MeQuade, supra). Bush- 
nell, having asserted that the borrower was someone other than him- 
self, was not liberty indorse whether was the owner the 
land not. doubt there are border cases where the line hard 
draw between the impostor who appropriates what intended for 
another, and the impostor who deceives misrepresenting 
sponsibility character. have illustration Hartford 
Greenwich Bank City (157 App. Div., 448, 215 
726), which later opinions have said not extended 
(United Cigar Stores Co. Am. Raw Silk Co., supra; Nat. 
Surety Co. Nat. City Bank Brooklyn, 184 App. Div. 771). 
the case hand the line division reasonably clear. The plain- 
tiff had thought that she was accepting Bushnell’s bond. The 
maker the bond was the holder the check. 

The order the Appellate Division should reversed and the 
judgment the Trial Term affirmed, with costs this court and 
the Appellate Division. 

(dissenting)—For some time prior the 20th 
October, 1916, the plaintiff various times had invested different 
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sums money through her agent Peekskill, one Bushnell, lawyer. 
Shortly prior the date named asked her she cared loan 
$1,200 lot situate Constant avenue, Peekskill. She told him 
satisfied with the value the lot she would make such loan. 
showed her the lot, told her had formerly owned it, but was then 
owned Homer Remsen. After looking over she decided 
make the loan, same secured bond and mortgage. that 
time she did not know and had never heard had any knowledge 
Remsen, except such was given her Bushnell connection 
with the transaction under consideration. She was depositor the 
defendant bank, and then had something like $1,100 her credit. 
She drew draft for that amount the bank payable her own 
order, took the office her agent, Bushnell, his suggestion 
indorsed payable the order Homer Remsen, and left with 
Bushnell delivered him. The balance the $1,200 was made 
follows: She gave Bushnell $50 cash and also her promis- 
sory note for $50, payable his order, which amount was 
advance and deliver with the draft for $1,100. agreed deliver 
the draft and the $100 Remsen, and exchange for 
which Bushnell then gave her bond purporting signed 
Remsen, and exhibited her upon the lot which had 
previously been shown her, but which retained for the purpose 
having recorded. fire insurance policy the building upon the 
lot was also delivered her the same time, was certificate 
Bushnell the effect that Remsen had good title the lot ques- 
tion. Bushnell himself was the owner the lot. Remsen did not ex- 
ist, and what purported his signatures the bond and mort- 
gage and insurance policy were course fictitious. The draft was 
subsequently presented Bushnell the bank for payment. then 
bore what purported the indorsement Remsen well the 
indorsement Bushnell. Shortly after the payment the draft 
Bushnell committed suicide, and there was thereafter found among his 
papers the mortgage which purported have been made Remsen. 
These facts having come the knowledge the plaintiff, she de- 
manded from the bank the amount paid the draft, viz., $1,100. De- 
fendant refused make the payment, and this action followed. 

The trial court directed verdict favor the plaintiff, but 
appeal the Appellate Division the judgment was reversed and 
new trial granted, two the justices dissenting. Findings that plain- 
tiff never intended Bushnell should the money the draft, and 
that plaintiff intended Remsen and one else should have the pro- 
ceeds were reversed, were also what were termed conclusions 
law: (a) That when the draft was presented for payment the bank 
should have determined the question the genuineness the signa- 


200 THE BANKING LAW JOURNAL 


tures the payees and indorsers; (b) that the plaintiff having in- 
tended that Remsen and one else should have the proceeds, the 
fact there was such person the transaction did not authorize 
the bank pay the money Bushnell, and (c) that the bank did not 
use due and reasonable care and diligence paying the draft 
Bushnell, but was negligent doing so. 

With these findings reversed and new trial ordered, unable 
agree with the other members the court that the judgment 
the Appellate Division should reversed and that the Trial Term 
affirmed. 

However, upon the merits think the judgment the Appellate 
Division was right, and that the same should affirmed. When 
plaintiff obtained from the bank the draft for $1,100 payable her 
own order, took the office her agent, and under his advice in- 
dorsed ‘‘payable Homer and then gave such 
agent for delivery him she was estopped from thereafter asserting, 
against the bank, that good delivery was not made. She was 
loaning her money not Remsen, but the owner the lot 
question. She did not know Remsen; had never heard him, except 
through Bushnell, and Bushnell’s only him was that 
was the owner the lot upon which the mortgage had been given. 
Bushnell himself was the owner the lot, and therefore, having 
the draft, might indorse under the name which had assumed 
the ownership the lot. doing did not commit forgery. 

First Nat. Bank Fort Worth, Texas, Am. Exchange Nat. Bank 
(170 Y., 88), seems me, point far the use the 
name Remsen concerned. When the plaintiff indorsed the draft 
for $1,100 and made payable Remsen the owner the lot 
question and delivered Bushnell her agent, who delivered 
the owner the lot, hardly lies with her, against the bank, 
assert that there was not proper delivery proper indorsement. 

Another which consider very much point Hartford 
Greenwich Bank City (157 App. Div., 448, aff’d opinion 
Scott, J., the Appellate Division, 215 Y., 726; see also Holub- 
Dusha Co. Germania Bank City Y., 164 App. Div., 279). 

perfectly apparent that plaintiff intended loan $1,200 
the owner the lot, which she had looked over, and with the security 
which she was perfectly satisfied. She did not know Remsen; made 
inquiry his financial responsibility, and, fact, far 
appears, cared nothing about that. was acquire lien upon the 
lot that the loan was made, not upon the financial strength its 
owner. indorsing the draft was for the purpose making 
payable the owner the lot. When she gave Bushnell was 
for the sole purpose having him deliver the owner. Bushnell 
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himself was the owner, even though assumed acting under 
the name Remsen. There cannot be, seems me, the slightest 
doubt but that she acquired lien upon the lot, the strength which 
was just good Remsen had been the owner. Certainly Bush- 
nell would estopped from denying the existence such lien. When 
the draft was presented Bushnell for payment, what should the 
bank have done that did not do? It, said, made investiga- 
tion for the purpose ascertaining whether the signature Remsen 
was genuine. But making such investigation would have ascer- 
tained that the name Remsen meant nothing the plaintiff; that 
she knew such person and that such person did not exist; that she 
did not loan her money the strength the financial responsibility 
such non-existent person, but, the contrary, loaned solely 
the security given the owner the lot, which security she re- 
ceived. would have ascertained that Bushnell was the owner 
the lot; that had given the mortgage, and therefore she had re- 
ceived, far his title was concerned, all she had bargained for. 

cannot believe that bank held such strict liability pay- 
ing draft check that laid down the prevailing opinion, 
that the law unreasonable hold bank liable upon the 
facts this case. 

therefore dissent and vote affirm the order the Appellate 
Division. 

HISCOCK, Ch.J.; HOGAN, POUND and ANDREWS, JJ., con- 
eur with CARDOZO, J.; J., reads dissenting opinion, 
which CRANE, J., 

Order reversed, 


CHECK CASHED AFTER DRAWER’S DEATH 


Burrows Burrows, Supreme Judicial Court Massachusetts, 137 
Rep. 923 


April 12th, depositor the Commonwealth Trust Com- 
pany delivered her daughter check the trust company for 
$700, payable the daughter’s order. the same time, she gave 
the daughter her pass book. the following day, the drawer 
died. The check was dated April 16th and that day, the 
daughter cashed it. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 
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This proceeding was brought the drawer’s administrator 
proceeds the check from the daughter, and was 
held that the administrator was entitled recover. 

Under the Negotiable Instruments Law, check does not operate 
assignment. The delivery check does not constitute 
valid gift until presented for payment, and revoked the 
drawer’s death. 

The delivery the pass book with the check did not make the 
gift valid. pass book representing checking account stands 
different footing this regard than pass book representing 
savings account. 


Action Elmer Burrows, administrator, against Gladys 
Burrows recover the proceeds check claimed defendant 
gift from plaintiff’s intestate. From order the Appellate 
Division vacating the finding the trial judge and ordering judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Toye, Halligan Murray, Boston, for appellant. 

Herbert Pratt, Hingham, and Francis Geogan, Rock- 
land, for appellee. 


CROSBY, J.—This action brought the administrator 
the estate Mable Burrows recover the proceeds check, 
drawn the intestate against deposit the intestate the com- 
mercial department the Commonwealth Trust Company, 
able the order her daughter, who the defendant. The hus- 
band the intestate the plaintiff. The respecting 
the making and delivery the check briefly stated are follows: 

The intestate, who had been poor health, went Florida, where 
she stayed from December, 1919, until April, 1920. She was accom- 
panied the defendant. The latter testified that April 12, 1920, 
they boarded train Florida return their home Scituate 
this commonwealth; the next morning while the train the mother 
complained being ill; that she then told the defendant get her 
check book, pen and bank book and bring them her; that her 
mother then made the check question, dated April 16, 1920, pay- 
able the order the defendant the sum $700, and said 
her, ‘‘Gladys, this for you. want you have it. You are young 
and you will need and handed her the check, together with her 
pass book issued the trust company. She further testified that 
her mother died the night April 13, 1920, while the train; 
that she kept the check and pass book until she the check 
the trust company April 16, 1920; that the money deposit with 
the trust company was money her mother had earned and saved and 
deposited her own name. 
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The question whether the defendant entitled retain the 
proceeds the check, bound account therefor the adminis- 
trator her mother’s estate. 

There evidence which would warrant finding that there was 
any valuable consideration for the delivery the check. Although 
the defendant’s counsel contends that the trial judge may have found 
that the defendant, being full age, did not accompany her mother 
Florida and minister her wants without expecting paid 
for her services, there evidence support that contention. The 
claim that the delivery the check the defendant was valid 
gift either inter vivos causa mortis cannot sustained, nor could 
held valid equitable assignment the ‘‘entire deposit,’’ 
even appeared that the check was for the entire deposit. 

General Laws, 107, 208, defines check follows: ‘‘A check 
bill exchange drawn bank payable demand.’’ Section 
212 provides that— 


check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
not liable the holder unless and until accepts certifies the 
check.”’ 


Carr National Security Bank, 107 Mass. 45, Am. Rep. 
Beauregard Knowlton, 156 Mass. 395, 389. 

the check was for sum equal excess the whole 
amount the deposit due the intestate, instead for part it, 
the provisions section 212 would not rendered 
the check itself did not operate assignment any part 
the funds, did not operate the whole them; other 
words, section 212 applies the whole fund deposit well 
part it. The general rule well established, this and many other 
jurisdictions, that the mere delivery donor’s personal check 
promissory note itself does not constitute valid gift, re- 
any time before its presentation for payment, and re- 
voked the death the donor. Parish Stone, Pick. 198, 
Am. 378; Pierce Boston Five Cents Savings Bank, 129 Mass. 
425, Am. Rep. 371; Gerry Howe, 130 Mass. 350; Bartlett, Petr., 
163 Mass. 509, 514, 515, 899; Mason Gardner, 186 Mass. 
515, 952; Beak Beak, Law Rep. Eq. (1871-1872) 489. 

The delivery the donor the defendant the bank pass book 
with the check did not make the gift valid. delivery savings 
bank book gift may shown, and may proved the presenta- 
tion the bank book unaccompanied assignment. The reason 
for this because the peculiar character such bank book, 
was pointed out Pierce Boston Five Cents Savings Bank, supra; 
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Foss Lowell Five Cents Savings Bank, 111 Mass. 285. ordinary 
pass book, however, stands upon different footing. Its production 
not necessary the withdrawal funds; the presentation 
other order being required for that purpose. The production 
the pass book will not entitle depositor withdraw any part 
his deposit. 

The death the drawer before the check was presented for pay- 
ment operated revocation the order and rendered invalid 
either gift inter vivos gift causa mortis. Cases which relate 
gifts donor promissory notes other choses action 
third persons stand upon different footing and have application 
the facts the case bar. Grover Grover, Pick. 261, Am. 
319; Slade Mutrie, 156 Mass. 19, 168. 

General Laws, 107, 17, protects bank from liability per- 
having funds deposit pay the same, notwithstanding his death, 
upon presentation within ten days after its date; this statute does not 
affect the rights the parties the case bar. 

The order the Appellate Division vacating the finding the 
trial judge and ordering judgment for the for $689.83 must 
affirmed. 
ordered. 


BANK LIABLE WHERE CASHIER APPROPRI- 
ATES CUSTOMER’S DEPOSIT 


National Bank McAllen Smith, Court Civil Appeals 
Texas, 246 Rep. 1056 


The plaintiff and the cashier the defendant bank had been 
partners. After the dissolution the partnership, the plaintiff 
deposited sum money the bank. The bank’s president as- 
sured the plaintiff that the cashier would have right appro- 
priate the deposit any part it. Subsequently, the cashier did 
appropriate $3,000 the deposit, apparently, satisfy some claim 
arising out the partnership. this action, was held that the 
bank was liable the plaintiff for the amount appropriated 
the cashier. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 781. 
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Action Smith against the First National Bank Me- 
From judgment for plaintiff, defendant appeals. Affirmed. 

Leslie, and Seabury, George Taylor, Browns- 
ville, for appellant. 

Gordon Griffin and Glasscock, both for appellee. 


FLY, J.—This suit instituted appellee against appellant 
recover the sum $3,000 actual damages and $5,000 exemplary 
damages. was alleged the petition that appellee entered into 
agreement partnership with Stockton, the cashier the appel- 
lant bank, said Stockton agreeing furnish all money necessary 
buy and sell Hidalgo county, out his private funds, the 
same kept deposit the bank appellee’s name, the latter 
all the buying and selling cotton and draw all checks 
against the deposits. Details partnership transactions are given, 
and then was alleged that the bank informed appellee over- 
draft drawn him amounting several thousand dollars, which ap- 
pellee paid, and the partnership between him and Stockton was dis- 
solved, and afterwards October 18, 1921, placed check for 
$4,940.19 the bank for collection, and the same was collected 
appellant and appropriated its own use and benefit, and that 
refuses pay the same appellee, with the exception $1,940.19, 
which was received appellee. verdict was instructed for appellee 
the sum $3,000. 

The issues this are necessarily few and simple, they 
can only involve the liability appellant for money deposited the 
bank appellee, and yet appellant has filed herein briefs containing 
pages typewritten matter, pages which are devoted what 
denominated ‘‘statement the nature and result the suit.’’ 
that statement are contained full resume the pleadings, fol- 
lowed long and tedious statement the evidence the different 
witnesses, statements what appellant desired prove but was pre- 
vented the court, and other unnecessary matter. Rule provides 
that— 


opening part the brief for the appellant shall consist 
plain and succinct statement the nature and result the suit, not 
argumentative, but constituting concise statement the 


That 23-page ‘‘concise statement’’ followed nine propositions 
law, five devoted the law partnerships, one the law prin- 
cipal and agent, and others the assertion that Stockton was the 
lawful owner the money deposited the name appellee and was 
authorized appropriate it, and appellant was not responsible for the 
conversion the money its cashier, Stockton. statement un- 
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der each the propositions, appellant refers the court his 23-page 
statement contained the opening part the brief. The brief has 
been prepared total disregard the rules and should not con- 
sidered. 

The evidence shows that the money sued for was 
deposited appellee his own name with instructions that should 
not paid any one but the depositor, one should use the money, 
and especially that Stockton should not have it. Under this express 
agreement made with the president the bank the money was de- 
posited. The president swore that told appellee put 
his money the bank and got absolute credit for the ledger, 
that Mr. Stockton would have more right take his money than 
would mine.’’ Appellee got ‘‘absolute credit for the ledger,’’ 
and yet Stockton was permitted and did appropriate it. Appellant 
good and its express agreement liable for the 
money. Persuasion was used obtain the deposit, appellee 
reluctant place the bank and did only the express agree- 
ment the bank not permit Stockton appropriate it. Stockton 
that time was not partner appellee and had right in- 
terest the deposit, and appellant was fully informed that fact. 

The judgment affirmed. 


OPENING SAFE DEPOSIT BOX AFTER DEPOS- 
ITOR’S DEATH 


McDougall’s Estate, New York Surrogate’s Court, 197 
Sup. 735 


The Surrogate’s Court New York has jurisdiction or- 
der the contents safe deposit box, standing the name 
deceased depositor, turned over any person. Its 
tion this regard limited ordering the safe deposit box 
opened for the purpose searching for will deed 
burial plot. 


the matter the estate James McDougall. application 
for order directing the Irving Safe Deposit Company turn over 
the contents certain safe deposit boxes the applicants. Applica- 
tion denied. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 979. 
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Wing Russell, New York City, for petitioners. 
Benjamin Brinton, New York City, for petitioners for pro- 
bate MeDougall,’s will. 


the New York advisory committee Goldfields American Development 
Company, Limited, English corporation, and allied corporations, 
for order directing the Irving Safe Deposit Company turn 
over the contents certain safe deposit boxes. The New York ad- 
visory committee consists three members. They have the sole 
tion the business the parent companies the United States. The 
securities and other valuable papers owned these companies were 
subject the control the members the advisory committee, Me- 
Dougall, the decedent, Dru and Keene, but are alleged deposited 
two safe deposit boxes the Irving Safe Deposit Company under 
the name MeDougall, Dru Co, The decedent here was partner 
with one Count Dru, this firm. Dru absent from the United 
States. Mr. MeDougall died September, 1922. Following his death 
the state tax commission sealed the safe deposit boxes. The will 
James has been filed for probate, but, because the fact 
that the persons interested are widely scattered, the probate the will 
and the issuance letters will delayed. 

The present application for order directing the turning over 
the securities the safe deposit boxes the present advisory 
mittee the ground that they belong the parent companies and 
not the partnership which rented the boxes. The state tax com- 
mission and the executors named the will oppose the granting 
the application. representative the estate the decedent has 
been appointed, and there is, therefore, person existence capable 
maintaining any claim the estate the securities the safe de- 
posit boxes. Under section 228 the Tax Law, being Consol. Laws, 
(amended chapter 454, Laws 1920), the jurisdiction this 
court limited, applications this kind, the opening safe 
deposit box for the purpose searching for will deed 
burial plot. has been the established practice make in- 
ventory the property contained the safe deposit box when 
opened pursuant such order. Matter Ackerman’s Estate, 103 
Mise. Rep. 175, 169 Supp. 1073. the property does not be- 
long the partnership the decedent, delivery would seem 
matter arrangement between the claimants, the surviving partner 
and the safe deposit company bailee. But there jurisdiction 
the Surrogate’s Court order the delivery any the property 
any person. When representative this estate appointed, 
may, his own responsibility, deliver the property the owners 
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thereof, proceed orderly fashion obtain determination 
ownership. 
Application denied. 


GIVING POSTDATED CHECK AGAINST INSUF- 
FICIENT FUNDS NOT CRIMINAL 
OFFENSE 


State Barone, Supreme Court New Jersey, 118 Atl. Rep. 779 


May Ist, the defendant delivered check for $150 
garage keeper part payment for automobile. The check was 
dated May 5th. Upon presentment the check maturity, pay- 
ment was refused the ground insufficient funds. 

was held that this was not offense under the New Jersey 
statute, making misdemeanor for person issue check, 
knowing that has not sufficient funds deposit with the bank 
against which the check drawn, meet the check. 


Joseph Barone was convicted fraudulently making and deliver- 
ing check with knowledge that had not sufficient funds the 
bank with which pay and brings error. Reversed. 

William Lord, Orange, for plaintiff error. 

Azariah Beekman, Prosecutor the Pleas, Somerville, for 
the State. 


GUNMERE, J.—The writ error this case brings con- 
viction had against the defendant the Somerset quarter sessions 
upon indictment which charged that he, the 5th day May, 
1921, with intent defraud, did make and deliver the order 
Halsey’s Garage a-check for $150, bearing date the said 5th 
day May, knowing the time the making and delivery the 
that had not sufficient funds credit with the bank 
which was drawn with which pay the check upon its 
tion. The indictment charges the statutory offense declared section 
the supplement our Criminal Procedure Act, passed April 10, 
1919 (P. 183) which provides that— 


person who, with intent defraud, shall make draw, 
utter deliver, any check, draft order for the payment money 


NOTE—For decisions see Banking Law Journal Digest (Second 
Edition) 832. 
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upon any bank other depositary, knowing the time such mak- 
ing, drawing, uttering delivering, that the maker, drawer, has 
not sufficient funds in, with, such bank other depositary 
for the payment such check, draft order, full, upon its 
presentation, shall guilty misdemeanor.’’ 


The legislative purpose gathered from the language this 
section the statute seems plain, and that make 
criminal the fraudulent giving check which immediately pay- 
the maker knowing when delivers that has not sufficient 
funds the bank upon which drawn out which 
paid. And this purpose made clear—if the first section the 
plement leaves all doubt—by section thereof, which 
that, against the maker the check, the refusal payment the 
bank shall prima facie evidence intent defraud. 

The charge laid the indictment was that made criminal the 
statute, construe it, viz. the giving check immediately pay- 
able, drawn upon bank which the maker had not sufficient funds 
deposit with which meet it. The proofs submitted the part 
the state, however, conspicuously failed support that charge. 
The situation disclosed the evidence was that the day 
May, 1921, the Halsey Garage sold either the defendant friend 
his (the identity the purchaser being left somewhat doubt) 
secondhand automobile for $600, that the car was delivered the 
the time the sale, and that part payment the 
purchase price the defendant gave the Halsey Garage his check for 
$150, postdated the 5th May, because the fact that the de- 
fendant then had funds the bank upon which was drawn, and 
that informed the manager the Halsey Garage this fact when 
the check was delivered. attempt was made prove that the 
time the delivery the check any promise representation was 
made the defendant other than the mere giving the check, that 
the day its date would have funds deposit the bank 
sufficient amount satisfy it; nor was there even suggestion 
the evidence that the payee had been induced accept the check 
reason any express representation with relation which was 
made the defendant. 

From this collation the facts submitted clear that the 
transaction proved essentially variant from that laid the in- 
dictment, and would seem that this alone sufficient set aside 
the conviction now before us; for, was said State Riley, 
Law, 624, Atl. 536: ‘‘Evidence not within the allegations 
the indictment incompetent induce conviction.’’ But, 
this phase the case has not been considered counsel either for 
the defense for the state, prefer base our conclusion this 
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ease upon the determination the question whether the mere 
that person gives for valuable consideration postdated check 
upon bank which has deposit with which meet when 
the due date arrives brings him within the condemnation the statute, 
even our construction thereof too narrow. think that does 
not. The giving check presently payable implied representa- 
tion the drawer that then has funds deposit the bank 
upon which drawn sufficient meet upon its presentation for 
payment. 

The giving postdated check with such implica- 
tion, but rather the contrary. mere promise discharge 
present obligation future day. the fact its nonpayment 
when the due date arrives—without more—is more evidence that 
was given with fraudulent intent than the permitting promis- 
sory note protest proof such intent, the failure pay the 
price goods sold standing alone, evidence 
fraud the making the contract. Fraud never presumed, but 
must always proved, and intent defraud cannot predicated 
solely upon the mere nonperformance future promise. The cita- 
application under facts similar those presented the present case 
led reversal conviction Brown State, 166 Ind. 85, 
881, Ann. Cas. 1068, and State Winter, 294, 
419. 

For the reason indicated, consider that the application the 
defendant for the direction verdict the close the state’s case 
should have been granted, and that its refusal requires reversal 
the conviction. 


> q 
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The Law Bank Checks 


Series Articles Dealing with the Issuance, Collection and Payment 
Bank Checks 


JOHN EDSON BRADY 


FORGED CHECKS (Continued) 
Liability Bank Paying Forged Indorsement Where 
Ordinary Relation Bank and Depositor Does Not Exist. 
§16. Effect Depositor’s Negligence Liability Bank Pay- 
ing Check Forged Indorsement. 


§17. Right Drawee Bank Recover Money Paid Check 
Bearing Forged Indorsement. 


§18. Right Bank Collecting Forged Indorsement Recover 
from Prior Party. 


§19. Check Payable Drawer’s Order Paid Forged Indorse- 
ment. 


§20. Rights Drawee Bank Where Signature and Indorsement 
Both Forged. 


§21. Drawee Must Give Notice Discovering That Check Has 
Been Paid Forged Indorsement. 


§15. Liability bank paying forged indorsement where or- 
dinary relation bank and depositor does not exist. 

Where the relation banker and depositor does not exist, the 
drawee bank liable the drawer for paying checks upon forged 
indorsements only where has been guilty negligence doing. 

ease this kind appeared that had been the practice 
certain company authorize its agents purchase corn from 
farmers and pay for the same drawing checks the name the 
upon bank. arrangement with the bank these 
were paid when presented and, when number were accu- 
mulated, the bank would reimbursed draft the company for 
the total amount. One the company’s agents drew number 
such forged the payee’s indorsements and them the 
bank which they were drawn. 

The court held that, inasmuch the relationship banker and 
did not exist between the parties, the bank was entitled 
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recover from the company the amount the fraudulent checks, the 
court saying its opinion: ‘‘The bank’s obligation under such 
cumstances was that simply ordinary care and good faith. had 
the right, the absence facts putting upon notice, rely upon 
Morlan’s (the agent’s) integrity. was intrusted with power 
supervise change his methods transacting the business hand, 
and, has already been stated, there evidence impeaching the 
bank’s good faith, disclosing facts that ought have put upon 
its Armour Greene County State Bank, 112 Fed. Rep. 631. 


§16. depositor’s negligence liability bank paying 
check forged indorsement. 

bank, which pays check bearing forged indorsement, may 
escape liability the drawer establishing that the drawer has been 
guilty negligence which contributed such payment and that 
has been free from negligence. not very often, however, that the 
drawer displays negligence which the court regards sufficient 
shift the burden the loss from the bank him. 

kind came Ohio decision, Weisberger Company Barberton 
Savings Bank, Ohio 21, Rep. 379. The facts here disclose 
that the drawer check, intended for party New York, mailed 
Cleveland mistake, where fell into the hands another per- 
son having the same name the payee, who indorsed and collected 
the money. was held that the loss was due the negligence the 
drawer and that the bank was not liable him. 

rule can stated just what conduct the part 
the drawer check will constitute negligence sufficient pre- 
elude him from holding bank liable for paying his check upon 
forged indorsement. There have been checks paid forged 
indorsements, where the fraud could have been avoided sufficient 
eaution the part the drawer and where the bank has nevertheless. 
been held liable. Thus was held that where loan association issued 
checks payable its members, upon forged withdrawal notices, 
although had hand the means verifying the signatures, the 
bank was nevertheless liable the association paying the checks up- 
forged indorsements the payees’ names. Harlem Co-operative 
Building Loan Ass’n. Mercantile Trust Co., Mise. Rep. (N. Y.) 
680, Supp. 790. 

decision the Supreme Court Alabama interesting con- 
nection with the payment checks bearing forged indorsements. 
person wishing purchase certain piece land Alabama 
the tax assessor the town where the property was located 
and inquired who was the owner and whether the land was for 
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sale. The assessor informed him that the property belonged party 
named Frank Framhold Birmingham, Ala., and that was for sale 
and could purchased for $640. The property really belonged 
another Frank Framhold, who lived Ohio, and was nephew the 
Frank Framhold Birmingham. The investor agreed purchase 
the property the price named, and the assessor prepared forged 
deed the land. The investor the deed and delivered the 
assessor his check local bank for $640, payable the order 
Frank Framhold. This check was negotiated Birmingham, 
and was subsequently paid the drawee bank. What became the 
proceeds does not appear except that none the money ever reached 
the hands the actual owner the property. 

About year later, the purchaser having been possession the 
property the meantime, the owner appeared and the purchaser then 
found out for the first time that had been defrauded. thereupon 
brought action for the amount the check against the bank which 
the check was drawn, the theory that the bank having paid the 
check forged indorsement could not rightfully charge the amount 
against his account. was held that the bank was liable. Russell 
First National Bank, Ala., So. Rep. 868. 

This illustrates the burden which thrown the drawee 
bank the rule that must answer its depositor for the amount 
any check drawn him and paid forged indorsement. The 
drawer the check bought real estate from person whom had 
never seen and with whom had never had any direct 
tion. paying for the property, delivered his check person 
upon that person’s representation that was the the owner. 
any one connected with this transaction was chargeable with care- 
lessness was the drawer the check. The drawee bank had not the 
slightest reason suspect that there had been any fraud the 
which the check was given. There was reasonable 
ground upon which could start investigation for the purpose 
finding out whether not the indorsements were genuine. 
had started such investigation doubtful whether would have 
discovered the fraud. Nevertheless had bear the loss. this 
case the drawee was protected the fact that received the check 
from bank Birmingham, which had indorsed the check, guarantee- 
ing prior indorsements. And this seems the only source 
protection drawee bank this kind; that pay checks 
drawn upon only when indorsed some person bank, whose 
indorsement insures against loss. 

New York case involving this point Prudential Life Insurance 
Company America National Bank Commerce New York, 
Y., 125 Rep. 824. The plaintiff insurance company kept 
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account the defendant bank. Portland, Me., had manager 
the name Eaton, whose territory covered the states Maine 
and New Hampshire. Eaton the company would send checks pay- 
able its policyholders his territory. 

March 18, 1912, sent Eaton check the defendant bank 
for $1,983.26, payable Rena Phipps, payment claim under 
one the company’s policies. And March 24, sent another 
check the same bank Eaton, payable Ella Wade, for $1,- 
633.70, also settlement policy claim. Instead delivering 
these checks the payees, should have done, Eaton forged their 
indorsements, indorsed the checks with his individual signature and 
deposited them his own aecount bank Portland. The checks 
were and Eaton appropriated the proceeds. 

The defendant bank charged these two checks against the insurance 
and the company brought suit against the bank for 
the amount the checks. 

The trial court directed the jury find verdict favor the 
company, and this was affirmed the Appellate 
From that affirmance appeal was taken the Court Appeals 
the bank. 

appeared that the two checks already mentioned were the last 
series forgeries and misappropriations committed the same 
agent. Other policyholders and claimants against the company had 
written the company complaining that money due them from the 
company had not been received. these checks, which the 
company had forwarded Eaton settlement the claims, had been 
used Eaton the same manner which made use the two 
checks involved the present case. The company had written 
Eaton and had aecepted from him explanations, which, from facts its 
possession, should have known were untruthful. short, the 
pany had its possession knowledge facts which the defendant 
bank claimed made negligent the part the company con- 
tinue sending Eaton. The court held that there was sufficient 
evidence negligence the part the insurance company have 
justified the submission the question the jury. It, therefore, 
reversed the judgment against the bank and ordered new trial. 


Right drawee bank recover money paid check bear- 
ing forged indorsement. 

When bank pays check drawn upon one its depositors, 
and afterwards discovers that the payee’s indorsement was forgery, 
may recover the money back from the party whom the payment 
was made. 

Unlike the case the payment check bearing forged sig- 
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nature, where generally held that the bank must know its deposi- 
tor’s signature, and pays its peril, the bank not bound, far 
its right recover back the money which has paid forged in- 
dorsement concerned, know the payee’s signature. not under 
any obligation (so far the party collecting the check concerned) 
ascertain whether the payee’s indorsement genuine, before paying 
the check, and the payment the not admission the 
genuineness the payee’s indorsement. So, general, bank which 
has paid money check bearing forged indorsement may recover 
the money back, upon discovering the forgery. 


§18. Right bank collecting forged indorsement recover 
from prior party. 

After drawee bank has paid checks forged indorsements 
collecting bank, and the drawee bank has compelled the collecting bank 
repay the amount the checks, the bank may, its 
turn, proceed from the bank person whom paid the 
proceeds. 

And such ease the bank need not wait until 
sued the drawee bank before taking action. Upon ascertaining that 
the indorsements the checks question were fact forged, the 
collecting bank may repay the money the drawee, without waiting 
for the latter start suit, and proceed against the bank person 
whom made payment. situation this kind the 
Geering Metropolitan Bank, 156 Supp. 582. 

The checks question were drawn the British and Mercantile 
Insurance Company upon the Merchant’s National Bank the order 
divers persons. One Walker, who was clerk the in- 
surance company, some way obtained possession these checks, and 
having indorsed upon each the name the payee whose order 
was drawn, indorsed them with his own name and delivered them 
plaintiff, who deposited them defendant bank. The latter received 
payment thereof from the Merchant’s National Bank. Later, when 
was that the indorsements the several payees were 
forgeries, the defendant bank, upon demand the Merchant’s National 
Bank, repaid the latter the amount the checks, and canceled 
plaintiff’s for that amount. 

Upon the trial judgment was given for the plaintiff. But appeal 
the Appellate Division the judgment was reversed, the court holding 
that, charging the checks back against the account, the 
defendant bank was acting within its rights. 


§19. Check payable drawer’s order paid forged indorsement. 
drawee bank bound know the signature its depositor only 
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when the signature appears the face check. The rule does not 
apply case where the signature appears the back the check. 

So, case where the drawer makes the check payable his own 
order, and indorsed his name, acceptance payment 
the drawee admits only the genuineness the drawer’s signature 
the face the check, and not the genuineness his indorsement. Bee- 
man Duck, Mees. Wels. (Eng.) 251; Williams Drexel, 
Ind. 566. 


§20. Rights drawee bank where signature and indorsement both 
forged. 

The authorities have been referred wherein has been held that 
drawee bank may, general, recover back the money which has paid 
out check bearing forged indorsement and that drawee bank 
may not, general, recover back the money which has paid out 
check bearing forgery the drawer’s signature. 

case may arise where bank pays check drawn upon it, 
which the drawer’s signature and the payee’s indorsement are both 
forged. the bank attempts get back its money the question comes 
whether precluded from recovering because the draw- 
er’s forged signature allowed recover under the rule that permits 
recovery where the payment made forged indorsement. 

held that, such the bank may recover. case this 
kind does not come within the rule, which precludes drawee bank 
from recovering the money has paid check bearing forged 
signature, but within the rule which permits the recovery money 
paid forged indorsement. First Nat. Bank Northwestern Nat. 
Bank, 152 Ill. 296. Farmers’ Nat. Bank Farmers’ Traders’ Bank, 
Ky., 166 Rep. 986. 

But there are cases which check, bearing forged drawer’s 
signature and also forged payee’s indorsement, has been paid the 
drawee and which has been held that the drawee cannot recover 
the money from one who received good faith. 

this may cited the case United States Chase 
National Bank New York, 241 Fed. Rep. 535, aff’d Sup. Ct. Rep. 


§21. Drawee must give notice discovering that check has been 
paid forged indorsement. 

has been stated, drawee bank under obligation, far 
the holder ascertain the genuineness payee’s indorse- 
ment before paying check, and its failure such forged 
indorsement promptly will not preclude from recovering the money 
which has paid out. 
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the case Corn Exchange Bank Nassau Bank, 74, 
appeared that the plaintiff had paid the defendant bank checks 
drawn it, and that sixteen months later the plaintiff was notified 
the drawer the checks that the payee’s indorsements were forgeries, 
whereupon the plaintiff notified the defendant fact. was 
held that the plaintiff was not estopped the delay from recovering. 

And another case was held that bank that indorsed and 
received payment pension drafts whereon the payee’s indorse- 
ment was forged, was liable upon its indorsement, guarantor the 
genuineness the drafts, notwithstanding the fact that the forgery was 
not discovered for two years thereafter. Onondaga County Savings 
Bank Unted States, Fed. Rep. 703. 

But, while drawee bank not bound discover forged indorse- 
ment, should give prompt notice when has fact ascertained that 
has made payment forged indorsement. The same diligence 
giving such notice not required called for the giving 
notice dishonor, Schroeder Harvey, 638, but the notice should 
given within reasonable time after the forgery discovered. Na- 
tional Exchange Bank United States, 151 Fed. Rep. 402. 

expressed New York decision, point with the question 
under discussion, ‘‘In cases where negligence imputable the 
drawee failing detect the forgery, the want notice within 


reasonable time (after the payment the check) excused, provided 
merce Union Bank, 230, 237. 


(To continued 
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Questions Based Banking Decisions Published 
the February Issue this Magazine 


The questions given below are based the decisions and 
articles published the February issue the Banking Law 
Journal. After each question given the page the 
issue where the answer the question may found. 


bank within its rights paying the holder check 
drawn upon before the regular hours for opening the bank for the 
day’s business? (page 73) 


Where bank pays check before the hour for opening and 
before that hour the drawer requests the bank not pay the check, 
the bank any way liable the drawer? (page 73) 


statute fixing hour which banks may begin the regular transaction 
business? (page 74) 


bank receives securities for safe-keeping without compensa- 
tion. places them safe, but not burglar proof compart- 
ment within the safe. The safe blown open burglars who steal 
the securities. Has the bank exercised the degree care required 
law such liable the owners the securities for 
their value? (pages 75, 85) 


bank rents safety deposit boxes which are vault protected 
two steel doors. The outer door left open through negligence. 
Burglars blow off the inner door and steal the securities. the bank 
liable the owner the securities? the bank can show that the 
burglars would have blown open the outer door, had been closed, 
would this affect its (pages 75, 85) 


member partnership deposits his own money indi- 
vidual The partnership indebted the bank. Has the bank 
the right apply the partner’s individual deposit the satisfaction 
the partnership’s debt? (page 76) 


Does the omission revenue stamps promissory note 
affect its negotiable character? (page 77) 
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trustee loans money mortgage real property and buys 
the property foreclosure proceedings. proper for him 
hold the property part the trust estate should dispose 
and invest the proceeds securities? holds the property, will 
personally liable all for loss due depreciation 
value? (page 78) 


trustee liable for loss resulting from his investing the 
trust fund business trade? (page 79) 


10. trustee liable for losses resulting from his investing the 
trust fund speculative transaction? (page 79) 


11. depositor, prior his death, had invested money stocks 
margin account. After the depositor’s death, the trustee his 
estate continued the investment. this proper ground for the 
removal the (page 83) 


12. person signed note and delivered the payee pay- 
ment for corporate stock. The payee agreed ‘‘hold the note back’’ 
for days, and take the stock back certain contingency. 
bank purchased the note with knowledge these facts. the 
bank entitled enforce the note against the maker? what ground 
might the bank’s right the note denied? (page 97) 


13. note signed corporation, payable the order 
bank, was indorsed the treasurer the corporation. The treasurer 
was also director the bank. The note was the last series 
renewals. was dishonored maturity. Would failure give the 
indorser notice dishonor discharge him from liability the cir- 
cumstances show implied waiver notice? (page 100) 


14. The defendant company drew checks the order certain 
payees. The plaintiff cashed the checks forgeries the payees’ indorse- 
ments. Payment the checks was stopped. Can the plaintiff 
them against the defendant? (page 107) 


15. The purchaser two tractors accepted draft drawn him 
for the purchase price before the tractors were delivered. The plain- 
tiff purchased the draft before maturity, knowing that the tractors had 
not been delivered and knowing that the had stated that 
would not pay the draft unless delivery was made. these facts put 
the plaintiff notice make the draft subject defenses, 
the plaintiff enforce the draft against the acceptor, even though 
the were not delivered him? (page 108) 
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16. The payee checks deposited them bank. This bank sent 
them the defendant bank for collection. result the defend- 
ant’s negligence, the checks were not collected. Can the payee hold the 
defendant bank liable? (page 111) 


Can bank, once having certified trade acceptance, caneel its 
certification? (page 113) 


18. Does the certification trade acceptance release the drawer 
and indorsers from liability? (page 114) 


19. The payee check had certified. Before was presented 
for payment, the drawer died insolvent and indebted the certifying 
bank. Can the bank refuse pay the certified check and apply the 
deposit the satisfaction its claim against the depositor? (page 
120) 


20. minor deposited money the savings department na- 
tional bank. The bank paid the deposit checks drawn the minor’s 
stepfather and presented the stepfather together with the minor’s 
pass book. the bank liable the minor his guardian? (page 
126) 


21. agreement the officers bank, the effect that the 
indorser note held the bank shall not liable, binding the 
bank? (page 130) 


22. person who buys promissory note after maturity 
holder due course? (page 132) 


23. The drawer check, payable his own order has certified 
the drawee bank. Does this affect his the check 
drawer indorser? (page 133) 


24. bank liable its depositor when pays check drawn 
him, bearing forged indorsement? (page 141) 


25. The drawer check delivers the agent the payee. 
The agent, acting without authority, indorses the check this manner, 
and collects the check. the drawee bank liable 
the drawer the check? (page 143) 


26. person forges the name the payee check and collects 
from the drawee bank. pays the proceeds the check the 
drawer settlement his own indebtedness. Can the drawer hold 
the bank liable for the amount the check? (page 144) 


Inquiries 
this department are answered each month inquiries submitted, which are general 


interest our subscribers and which pertain the law 
banking and negotiable instruments 


CASHIER’S CHECK COLLECTED FORGED INDORSEMENT 
South Dakota. 
Editor, Banking Law Journal: 

Dear Sir—A $1,200 cashier’s check drawn bank Missouri, 
payable Jones, presented South Dakota bank with the 
request for $100 and draft for $1,100. Without positive 
identification the request granted, with the exception that the draft 
made payable Jones the presenter stated that the initials 
were reversed the Missouri cashier’s check mistake. The $1,100 
draft turn presented for payment bank, whereupon 
the Iowa bank takes the presenter’s signature and sends the South 
Dakota bank for identification. The South Dakota bank replies that 
the signature similar the signature the party who purchased 
the draft. The draft then cashed the Iowa bank. number 
years later discovered that the Missouri cashier’s check went astray 
the mails and fell into the hands one not entitled, and that the 
party who realized the check was not Jones all, least 
not the proper Jones. 

Who stands the loss? 

Assistant Cashier. 


Answer—The facts presented the above inquiry are these: 

check for $1,200, payable the order Jones and 
issued bank Missouri, goes astray the mail. 

falls into the hands person not entitled it. presents 
bank South Dakota and represents himself the person 
named payee. The South Dakota bank takes the check and gives 
the person presenting $100 cash and draft for $1,100. does 
this although the person presenting the check stranger and asks 
that the draft made payable Jones, whereas the check pay- 

The person question then cashes the draft bank Iowa. 
This bank first refers his signature the South Dakota bank and 
advised that regular. The Iowa bank then collects the check from 
the bank which drawn. 

Years later, discovered that the person who collected the 
check was not the real payee named therein. 

will first take the rights the parties the draft issued 
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the Iowa bank. The fact here that the person dealing with the Iowa 
bank falsely represented himself the Jones payee 
the cashier’s check. The general rule that drawee bank, paying 
check draft forged indorsement cannot charge the same against 
the drawer’s account. This rule does not apply the case where 
check delivered imposter, that one falsely representing him- 
self some one else. such case, the general rule that the 
drawer the instrument intended indorsed and collected the 
person whom delivered it. And such not allowed 
hold the drawee bank liable the theory that the check was paid 
forged indorsement. Under the general rule recited, the South Dakota 
bank, drawer the draft, could not recover from the drawee. Further- 
not position claim that the Iowa bank was negligent 
the draft, because appears that the Iowa bank, before taking 
the draft, referred the payee’s signature the South Dakota bank. 

the check, assume that this instrument was drawn 
the Missouri bank upon itself. This was not indorsed the 
payee and the indorsement the payee’s name thereto was, therefore, 
forgery. The South Dakota bank collected the check this forged 
indorsement. The general rule that drawee bank which pays 
check forged indorsement, may recover the money from the person 
whom payment was made. 

The payee the cashier’s check is, way, depositor, and his 
indorsement the check similar check drawn the bank one 
its depositors. The general rule that bank may not recover the 
money paid ona check bearing forgery its depositor’s signature. The 
question whether bank, having paid check forgery 
the payee’s indorsement, may recover the money from one who received 
good faith, somewhat doubt. 

Assuming that, the present instance, the Missouri bank would 
entitled recover the amount the check from the Iowa 
bank, the question arises whether has not lost that right through 
negligence. Such negligence might arise out the Missouri bank’s 
failure discover the forgery sooner, its failure give prompt 
notice the collecting bank upon the forgery. The facts 
are not given the inquiry from which this question negligence can 
determined. 


PRESERVATION BANK RECORDS 


Georgia. 


Editor, Banking Law Journal: 
Dear Sir:—A bank has propounded the question how long 
should preserve the records their different departments. 
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the course years these records would fill, the matter 
bank any size, great deal valuable space and the question 
what point would the space taken more valuable probably than 
the preservation the records stored. 

the case the Bank England for instance, imagine that 
they have preserved from the first practically all their records 
every department, though have direct advices the subject. 
this probably business upon different scale, taking 
few chances. 

Some kinds banking records are more valuable and should 
preserved course longer than others. Deposit slips for instance, 
may probably prove very valuable customers the bank, 
but after the lapse few years will probably have not much value, 
even for the bank’s customers and practically value from the bank’s 
standpoint. 

will appreciate you will let know what considered the 
best practice this country the length time that the different 
sort bank records should preserved for possible use. 


preservation bank records would seem largely 
matter expediency and good judgment. The records bank 
may often very important, fact essential, establishing some 
right the bank. would seem that the better course preserve 
all which might any time needed, even though the 
preservation the same means additional expense the bank. 

The following quoted from opinion, rendered Thomas 
Paton, Counsel for the American Bankers’ Association and published 
his Legal Opinions,’’ 1921, page 104: 

test would seem whether the further preservation 
old documents and papers would needed the bank the future 
for the assertion any right defense. better the safe 
side and retain old books, papers and records, unless the bank 
absolutely certain that they are longer needed any particular 
maintain right defend against claim. 

preserve permanently all records, documents and vouchers, 
such deposit ledgers, cancelled vouchers, deposit slips, ete. ma- 
jority the officials interviewed stated that they have separate storage 
warerooms, vaults lofts for the special storage, filing classifica- 
tion, and preservation such old books, records, ete. Thus 
trust company, acting advice counsel, has, through its board 
formulated set rules with respect the preservation 
the different classes books, records, correspondence, ete. For 
instance, deposit ledgers, and customers‘ cancelled vouchers are 
preserved indefinitely; deposit slips and relative 
customers’ accounts, indefinitely; own cancelled checks and drafts,. 
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six years; sealed instruments, such bonds, trust agreements, 
years. 

large national bank has special vaults warehouse for storage 
and preservation bank records and documents; and, under advice 
counsel, never destroys any records documents relating cus- 
tomers’ accounts, such deposit ledgers, customers’ cancelled vouchers, 
deposit slips, ete. 

large national bank destroyed lot old miscellaneous 
correspondence and deposit slips over ten years old, about five years 
ago; but now has special warehouse storage space and will henceforth 
preserve practically all records indefinitely. 

Another large national bank destroyed lot miscellaneous corre- 
spondence, books, over fifteen years old, when moved into new 
quarters, but nothing relating customers’ accounts, and the general 
policy preserve permanently everything relating customers’ 
accounts. 

another large national bank has never taken any formal action 
through its board directors, but its fixed policy preserve per- 
manently all records, documents, vouchers and vital correspondence 
special loft space set apart for the purpose, charge special 
file clerk. 

large trust company has adopted practically the same the 
last stated national bank.’’ 

Section 136 the Banking Laws New York provides follows, 
bank shall preserve all its records final entry; including 
used under the card system and deposit tickets, for period 
least six years from the date making the same from the 
date the last entry 

Similar statutory provisions wi!l probably found other states. 
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new building the Yonkers Trust Company the form 

Roman arch, entirely stone and severely plain. One large window, 
feet, which metal door placed, will flood the banking room 
with light all times. 


Alfred Bossom 


Bank Architect and Equipment Engineer 
680 Fifth Avenue, New York 
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Reaching Directly 
Mercantile Districts 


The products your customers are sold the 
great mercantile districts New York and 


Brooklyn. 


You can maintain intimate contact with these 
districts using the Bank America your 
New York correspondent. 


Write for details 


THE BANK 
AMERICA 


ESTABLISHED 
NEW YORK CITY 


BANK AND INVESTMENT ITEMS 


THE BANKERS TRUST COMPANY, 
New York City, regular meet- 
ing its board directors March 
20, amended its by-laws the 
office chairman the board, and 
elected Seward Prosser, who been 
president the company October, 
1914, chairman. This change within 
the organization does not mean that Mr. 
Prosser will withdraw any his activities, 
but that chairman the board will 
freer from the administration details. 

Tilney, vice-president the Bank- 
ers Trust Company since 1916, who has 
acted Mr. Prosser’s absence 
executive, was elected president. Mr. Til- 
ney was born Brooklyn 1868, pre- 
pared for college the Brooklyn Poly- 
technic and other private schools, and was 
graduated from Yale with the class 
1890. After year with the Pennsylvania 
Railroad, went Harvey Fisk Sons, 
representing that firm Boston from 1894 
1907. Mr. Tilney member 
the firm 1904. retired from the 
firm Harvey Fisk Sons 1914 and 
eame the Bankers Trust Company 
August, 1915, assistant the president. 


Mr. Prosser, asked 
change, said: 

“The change the official line-up 
the company, which places Mr. Tilney 
board, comes about beeause belief, 
which our directors that will 
lead more flexible form organiza- 
tion within the company. 
mean that will any way withdraw 
from the activities the company except 
largely relieved many the de- 
tails administration and will freer 
act upon some the important ques- 
tions which continually for considera- 
tion. 

“Mr. Tilney man who started with 
dent. has grown power the 
organization vice-president, and has 
executive the This move rep- 
resents change the policy the 
company, and Mr. Tilney and have 
worked such way that know can 
continue our relations our two new 
positions with benefit the company. 

“In creating the additional office 
chairman the board, felt that the 
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HETHER you can get seven per 
cent. stock and certain 
the safety your principal depends 
entirely what back the stock. 


American Telephone and Telegraph 
stock based the Company’s 
ownership the Bell System prop- 
erties. properties include the 
Associated Companies which earned 
These earnings are conservative and 
their continuance may assumed. 


Its dividends and interest from stock 
and bonds associated and other 
companies added its other earn- 
ings, enable the American Telephone 
Telegraph Company safely pay 
dividends over $700,000,000 
stock outstanding. This stock can 
today bought the open market 
yield about 7%. 


Full information this Seven-per-cent-and- 
Safety Investment will sent request. 


SECURITIES CO. 


Houston, Pres. 
195 Broadway NEW YORK 


Seven Per Cent and Safety 
TELEPHONE 


CHATHAM 


EST 1612 


PHENIX 


CITY NEW YORK 
200 Million Dollars Resources 


duties the chief executive can shared 
the two officers the advantage the 
company. inviting Mr. Tilney be- 
come president, feel that the experience 
which has had his undoubted 
ability handle the position, and his un- 
derstanding the policies the company 


from long association here, guarantees 
that they will changed way. 
There particular reason why this 


move should made this time other 
than the fact that have had mind 
for some time, and seemed that 
the 20th anniversary the company of- 
fered opportunity for 
putting desire into effect would 
apt occur the future.” 


THE GIRARD NATIONAL BANK, 
Philadelphia, its monthly “Economic 
dated March 15, writes fol- 
lows conditions the steel industry: 

“Never before, excepting part the 
war period, was the iron and steel indus- 
try the United States working such 
tremendous rate now. Actually more 
pig iron was produced last month than 
ever before February, and the daily 
output was the greatest since March, 1920. 
the beginning this month, with 278 
furnaces blast, the production was 
going 110,000 tons day, which just 


about equals the largest output which was 
attained under the urgency war-time 
compulsory requirements. March started, 
pig iron production the country was 
rate 40,170,000 tons per 
annum. The biggest actual output any 
year was 39,434,797 tons 1916, while 
the production was under 26,900,000 tons 
last year and only 16,525,000 tons 1921, 
which was time misery for the 
American steel industry. 

further increased. With its mills running 
big output, the United States Steel 
Corporation reported 373,- 
000 tons unfilled orders during Febru- 
ary, raising its total business hand 
the end that month 7,284,000 tons. 
The outlook for continuance the 
present huge demand for steel. Railroad 
requirements are big, are those the 
automobile industry, which has increased 
its operations since the year began, and 
the farm machinery manufacturers, now 
running about per cent. capacity, 
and larger than since 1920, while build- 
ing construction proceeds still larger, 
evidence the figures the Dodge 
Company, showing that new construction 
undertaken last month eastern states 
was per cent. more than January 
$281,000,000, while contemplated work re- 


100 Years Commercial Banking 
BANK 


Continental Service— The 
Co-operation 


7450 
BANKS 


ONG experience 
mate relationships have 
given the Continental and Com- 
mercial National Bank fine 
understanding the problems 
banks every part the 
country. Add that our care- 
ful attention individual, spe- 
cial problems and you will 
understand why have 7450 
direct correspondents through- 
out the United States. 


the other hand, the splendid 
reciprocal service 
from large list corre- 
spondents makes possible the 
breadth and quality our 


service each. 


works both ways. 


COMMERCIAL 
NATIONAL BANK CHICAGO 


extra measure service” 


THE NATIONAL BANK 


THE 


REPUBLIC 


CHICAGO 


ported during February totaled $687,000,- 
000 more. 

“Under pressure current demand, and 
with better realization the part 
consumers that the actual cost steel 
manufacture now high and altogether 
unlikely lowered, certainly for many 
months come, iron and steel prices have 
advanced much more and 
Pig iron has reached $31.00 per ton 
Chicago. The composite price last week 
for eight chief iron and steel products was 
$55.97 per ton. That $2.76 per ton 
above the highest average reached last year 
September under the then effects 
the coal strike; and $13.85 per ton 
above the low point 1922, just about 
year ago. Steel bars, shapes and plates, 
now strong 2.35 cents pound, with 
important producers refusing cover for- 
ward contracts their customers less 
than 2.50 cents, are one cent $20.00 
per ton from the price year ago. With 
the current production and prices, even 
with producing costs admittedly high, the 
steel industry obviously course 
making record year.” 


AMERICAN BANKERS ASSOCIATION 
1923 annual conven- 
tion the American Bankers Association 


BUILT 
THE SUCCESS 
THE YOUNG 
BUSINESS MEN 


HAS HELPED 


will held this year City, 
has been announced Shepherd, 
executive manager the association. The 
will held September 24, 
and 27, the headquarters being the 
Hotel Traymore, where the various com- 
mittee meetings will take place. The main 
session the general convention will 


held the million dollar pier. 


THE 
ANCE BANK, INC. New York, has 
just issued very interesting eighty page 
booklet written Mr. James Warburg, 
vice-president that institution, entitled 
“Acceptance Financing and the Interna- 
tional Bank, 

While most the literature this and 
similar subjects couched technical 
original treatise and one that 
understood even those unfamiliar with 
banking practice. 

The “Acceptance” has long been fa- 
vored method financing abroad and 
only recent years that our country 
has begun realize its advantages. The 
dominating financial position which Eng- 
land has held for many years due, ina 
large part, her mastery the use 
the and the ready discount 
market for paper provided Lon- 
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ORGANIZED UNDER THE BANKING LAW OF NEW YORK 
And Affiliated Companies with Offices at: 


Chicago Philadelphia St. Louis Los Angeles’ 
Boston Washington Pittsburgh Buffalo 
Portland, Me. Jersey City Detroit Albany Wilmington 


COMBINED RESOURCES APPROXIMATING A MILLION DOLLARS 
System Organized 1892 


Assisting 
Attorneys (and Acting 
Attorneys Only) in— as 
: Transfer Agent 
Depositary, Etc. or Registrar 
for 
Corporations 


Drafting Charte-:, Filing Incorporation Preparing and Fil- Furnishing Statu- 
By-Laws, etc. for Papers and Holding ing Qualification tory Office, Foreign 
Incorporation in First Meetings— Papers in Any or Domestic, in 
Any State Any State State Any State 


To Ensure the Absolute Correctness 
Which It— 


Follows Legislation and 

Decisions Affecting Cor- Maintains Offices and 
porations, and Maintains Representatives in Every 
Files of Latest Forms, Prec- State and Territory of the 


From Which 
Has Developed— 


Including a Special 
Agency and Staff at 
Albany, N. Y. 


The Stock Trans- The State Report 
fer Guide and and Tax Notifi- 


Service cation Service Which Also 


The New York The Special 
Income Tax Albany 
Service Service 


Maintains a Special Organiza- 

tion at Washington to Follow 

All Federal Activities Affecting 
Corporations 


Which Also 
Cooperates In— 


The United States The Special 
Legislative Services (Income Supreme Court Washington 
Service and “War") Service Service 


For full details the use cost any these services write 


THE CORPORATION TRUST COMPANY 
WALL ST., NEW YORK, 


TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


Branches: 124, all over Finland 


This bank position render direct banking service through 
its branches and agencies connection with commerce between 


Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


don’s well-known “Lombard The 
strong position English merchants 
relation foreign trade also 
important degree due their familiarity 
with the use this excellent financial 
instrument. Unfortunately, our manufac- 
turing industries, importers and exporters 
have not been well versed interna- 
tional banking their competitors abroad, 
but this obstacle being gradually 
overcome, our overseas commerce and dis- 
count market will benefit accordingly. 
Great strides have been made this coun- 
try, however, during the past few 
and our merchants are beginning avail 
themselves more freely the use the 
financing their commercial 
transactions. Prime bank and commercial 
bills are finding their way into 
folios conservative investors—both pub- 
lie and private—in increasing volume. 

The pamphlet, which obtained 
from the International Bank, 
Ine. request, divided into four parts, 
the first part containing brief sketch 
the origin and development the discount 
market America, with 
devoted the desirability the “Accept- 
investment. Part two sets 
forth the different varieties 
financing and how they 


adapted the needs some our impor- 
tant industries. Part three touches the 
relationship between customer bank 
from the bank’s point view, and part 
four devoted short statement the 
facilities offered the International 
Acceptance Bank, Ine. 

This booklet receive wide 
distribution and sure contribute 
great deal toward that clear under- 
standing Banking,” which 
essential are continue our 
progress international trade and finance. 


THE LONDON JOINT CITY AND 
MIDLAND BANK—At the ordinary gen- 
eral meeting the London Joint City 
and Midland Bank, Ltd., held the Can- 
non Street Hotel, London, January 24, 
the Right Honorable Reginald 
chairman, who presided, referring the 
trade, said: 

“Our commerce from 
that any other country its large 
proportion foreign trade, which, 
safe say, before the war absorbed one- 
third the labor our people, whether 
production, transport clerical work. 
Although the proportion may somewhat 
less today, this trade still vital im- 
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BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 

Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
year. More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 


promptness and 
tions direct. 


Send your bills exchange, drafts and collec- 


AMERICAN COLONIAL BANK 


PORTO RICO 
SAN JUAN 


portance us. indeed common- 
place that under our existing organization 
cannot keep our industries full em- 
ployment unless sell very considerable 
part our production foreign markets. 
the modern world this true some 
extent every country, but with for- 
eign trade has such exceptional importance 
that anything which restricts must 
deeply affect our national prosperity.” 

After referring the breakdown 
Europe, the burden the national debt 
and the difference between British and 
American policies, Mr. MeKenna pointed 
out that increased production the remedy 
for present trade conditions, saying: 

“Let remind you that just infla- 
tion which causes prices rise will al- 
ways ultimately checked the refusal 
incapacity the consumer pay, 
deflation will checked the restriction 
output which follows upon 
prices. Those who the deliberate 
adoption policy continuous defla- 
tion are oppressed the fear that any 
moment excessive amount credit may 
ment being compelled borrow from the 
Bank England order meet matur- 
ing Treasury bills. They regard deflation 
former days was the practice bleed 
patient precaution against the re- 
fever. But all that 
sary meet the danger the Government 
the rate for Treasury bills point 
high enough ensure the renewal 
adequate amount. 
high rate the adoption any other 
method for the purpose down 
prices bound strangle trade and re- 
duce output, and must operate very un- 


Branches: Arecibo, Mayaguez. Caguas 


The continuance 


you wish make 


desirable revisions your in- 
vestment accounts, you may find 
the information and experience 

The National City Company 
practical value. 
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fairly upon the taxpayer, who saddled 
with the burden the national debt. 
look for revival trade, for more 
abundant revenue and for reduction 
taxation, must leave prices take 
their own course under the normal pressure 
supply and demand. must not in- 
terfere with the natural flow trade 
any existing purchasing 
power, but must seek general increase 
wealth through more abundant out- 
put.” 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other reader 
BANKING LAW JOURNAL who may obliged seek legal advice 
pertaining banking transactions, require other legal services, append the 
following list Attorneys, who will found prompt and reliable the 
eharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National 
Idaho. 


Boise 


Bank, Boise, 


MICHIGAN 
Battle Creek 
VAN AKEN 


ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 


111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 
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PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 
Attorney tor Northwestern National Bank and 


Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone 


Cable Add 
Spruce 4961, 4962 sis: 


Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFAT 
ATTORNEYS-AT-LAW 
* 10th Floor Unior National Bank Building 


Barron, Douglas McKay, Nelson 


Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH 
JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Biunt, 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, 


Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., Weat- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 


Ogden City 


WEST VIRGINIA 


Williamson 
SHEPPARD, GOODYKOONTZ SCHERR 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 


